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EXAMINING STATE BUSINESS 
INCORPORATION PRACTICES: A DISCUSSION 
OF THE INCORPORATION TRANSPARENCY 
AND LAW ENFORCEMENT ASSISTANCE ACT 


THURSDAY, JUNE 18, 2009 

U.S. Senate, 

Committee on Homeland Security 
AND Governmental Aefairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:31 p.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Joseph I. Lieber- 
man. Chairman of the Committee, presiding. 

Present: Senators Lieberman, Levin, and Carper. 

OPENING STATEMENT OF CHAIRMAN LIEBERMAN 

Chairman Lieberman. The hearing will come to order. Good 
afternoon. I was waiting a moment. Senator Levin is on his way. 
Senator Carper will be here a bit later. Unfortunately, Senator Col- 
lins is involved in Appropriations Committee markup deliberations, 
so she cannot be with us. 

Welcome to our hearing on the Incorporation Transparency and 
Law Enforcement Assistance Act, S. 569, a bill that has been intro- 
duced by Senators Levin and McCaskill on this Committee and 
Senator Grassley of Iowa as well. The bill results from the per- 
sistent investigative work of the Permanent Subcommittee on In- 
vestigations (PSI) of this full Committee. 

I am about to thank Senator Levin before he is here. I was once 
told that if someone praises you in Washington when you are not 
in the room, they really mean it. So I am going to do that quickly 
before he gets here, because I mean it. I do want to thank my very 
good friend and colleague Senator Levin, who chairs the Permanent 
Subcommittee on Investigations, for introducing this legislation 
after an intensive investigative review of State incorporation proce- 
dures. The PSI staff has dedicated many hours to this matter, dat- 
ing back years, and has identified numerous problems that have 
become law enforcement problem that are caused by the use of 
shell companies for illicit purposes. And I appreciate very much the 
work of the leadership of the Permanent Subcommittee on Inves- 
tigations of this Committee and its bipartisan staff. 

Each year, nearly 2 million new corporations and limited liability 
companies are established in the 50 States and the District of Co- 
lumbia. That is more than 5,000 new businesses per day, just what 
we want and are proud of It is part of the American way, entrepre- 

( 1 ) 
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neurship at its best, generating revenue, creating jobs, and helping 
people realize their dreams. 

But, each year, some of the new businesses are incorporated for 
improper or illegal purposes — to try, for instance, to use the cor- 
porate status to defraud innocent people or to cheat tax authorities, 
or to hide the true nature of their transactions, or even, as we 
know, to launder ill-gotten funds. 

No one can put a figure on the number of corporations set up for 
illegitimate purposes, but some analysts have estimated that bil- 
lions of dollars may flow through such U.S. corporations every 
year. 

Right now, a majority of States require some basic information 
from those seeking to establish a corporation. Most require the 
name and address of the company, the name of a registered agent 
who represents the company, and a list of officers or directors. This 
information is typically considered a matter of public record. 

It has long been customary, however, for States to allow the indi- 
viduals with actual ownership interest — including the investors 
who control the corporation or partnership — to remain anonymous 
to State authorities and, therefore, to the public. This has often be- 
come a problem for law enforcement officials who have cause to in- 
vestigate a company that has aroused their suspicions. The trail 
goes cold when they search public records and find no record of the 
people behind the incorporation — the people who may be using the 
business for illicit purposes. 

Senator Levin’s bill — and it is, as I said at the outset. Senator 
Levin, Senator Grassley, and Senator McCaskill particularly — is 
designed with these law enforcement investigations in mind. It 
would set a national minimum standard intended to require States 
to collect and maintain information about a corporation’s under- 
lying owners to help law enforcement in its work. The bar is set 
higher yet for foreign owners, whose identities must be verified by 
the company’s registered agent before the State can process the 
forms and set up the corporation. This bill gives States the author- 
ity to decide whether to keep the beneficial ownership information 
private or to make it a matter of public record. 

So this is a classic transparency requiring laws which includes 
some new penalties for providing false or insufficient information. 
It is sunshine legislation in the best sense of the word. But we all 
know that such legislation has to be weighed against other factors 
as well, including the privacy rights of those making in this case 
personal investment decisions and, others would argue, the poten- 
tial costs of administration and enforcement that would fall on 
State governments and companies. 

Senator Levin’s bill, for example, would not require States to 
verify the accuracy of information provided before granting a new 
entity its legal status. 

The Uniform Law Commission (ULC), which I am pleased to say 
is represented here today, has drafted an alternative proposal that 
would leave companies in charge of maintaining the required infor- 
mation. Forty-four out of the 50 States already ask corporations to 
keep lists of all members or shareholders of record, the real own- 
ers, at their principal offices. The ULC’s recommendation now 
seeks to strengthen that practice. 
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So today, in a matter that really matters, we are going to try to 
better identify both the problem and to discuss what the best solu- 
tion to it is. We do have a panel of witnesses very experienced and 
informed on business incorporations and on corporate investiga- 
tions. I look forward to their testimony of this full Committee, fol- 
lowing the excellent investigation of our Permanent Subcommittee, 
on this legislation which aims to limit illegal operations, without 
damaging the smooth flow of commerce for legitimate corporate 
purposes. 

Senator Levin, I spoke in highly laudatory terms of you in your 
absence. I could repeat those now, but I will just say how much I 
appreciate your work on this and so much else, and I call on you 
now for an opening statement. 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. Mr. Chairman, thank you for those comments, 
and thanks so much for holding this hearing to focus on the fact 
that we are forming about 2 million U.S. corporations and limited 
liability companies each year without knowing who is behind them. 

My opening statement, Mr. Chairman, is a bit long, and if it gets 
too long, do not hesitate to let me know, and I will cut off whenever 
that moment comes. 

Chairman LiEBERMAN. It will be a pleasure if that moment 
comes. [Laughter.] 

Senator Levin. And I think we have a vote, actually, in a few 
minutes. 

Chairman LiEBERMAN. Go right ahead. 

Senator Levin. U.S. corporations with hidden owners have cre- 
ated a serious law enforcement and a national security problem. 
For instance, we are going to hear today from witnesses about U.S. 
corporations that, it turns out, were established by the military in 
Iran, a state sponsor of terrorism. We are going to hear about LJ.S. 
corporations involved with money laundering, about U.S. corpora- 
tions that are used to commit tax evasion and more, and they all 
have one thing in common: Their real owners — the legal term is 
“beneficial owners” — are hidden from view. Here is one example of 
what is going on. 

In 2004, one of our key law enforcement agencies. Immigration 
and Customs Enforcement (ICE) — who is here today — uncovered a 
collection of U.S. companies that were secretly controlled by enti- 
ties located in Panama. The investigation began when bank reports 
showed that a single company, formed in Utah, was participating 
in nearly $150 million in suspicious international wire transfers. 
Further investigation by ICE uncovered a network of nearly 800 
U.S. companies, dispersed among nearly all 50 States, controlled by 
the same Panamanian entities. These companies were transferring 
large amounts of money to each other and to high-risk jurisdictions 
overseas. 

The companies claimed they were paying for the import or export 
of goods, but it turned out no such goods were being shipped. In 
effect, the money transfers were part of a massive financial shell 
game in which U.S. companies were being used to disguise the 
movement of funds and to mask suspicious activity. 
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When ICE obtained the incorporation records for the 800 U.S. 
companies, not one identified a company’s true owner. After ana- 
lyzing the available information, ICE found that nearly 200 compa- 
nies had been formed in Utah and used the same company forma- 
tion agent in a small office in a Salt Lake City suburb. That com- 
pany formation agent also served as the company’s registered agent 
within the State to accept service of process. When questioned by 
ICE, the Utah registered agent indicated that he had formed the 
companies at the request of another company formation agent lo- 
cated in Delaware, did not have any beneficial ownership informa- 
tion, and believed that all were “shell companies,” with no real 
business operations in the United States. 

The Delaware company formation agent was already well known 
to law enforcement. No less than eight previous investigations had 
led to its doors, each of which involved millions of dollars in sus- 
pected money laundering by U.S. shell companies associated with 
the same Panama entities. When questioned by ICE in the prior 
cases, the Delaware company formation agent freely admitted that 
he knew some of the corporations he formed or caused to be formed 
were intended to move money out of Russia and some former So- 
viet republics. He also said that he sometimes sold U.S. companies 
to the same overseas buyer at the rate of 40 companies per month. 
When asked about the actual owners of the 200 Utah companies, 
the company formation agent was unable to provide law enforce- 
ment with any names since that information was not required by 
law. 

The end result was that the ICE investigation, like the eight be- 
fore it, hit a dead end, unable to proceed due to the lack of bene- 
ficial ownership information. A hearing exhibit that is in our books 
summarizes the case. 

Now, Michael Chertoff, former Secretary of the U.S. Department 
of Homeland Security (DHS), wrote the following: “In countless in- 
vestigations where the criminal targets utilized shell corporations, 
the lack of law enforcement’s ability to gain access to true bene- 
ficial ownership information slows, confuses, or impedes the efforts 
by investigators to follow criminal proceeds. This is the case in fi- 
nancial fraud, terrorist financing, and money-laundering investiga- 
tions. It is imperative that States maintain beneficial ownership in- 
formation while the company is active and to have a set time frame 
for preserving those records.” 

Here is another aspect of the problem. A few weeks ago, mem- 
bers of my staff conducted an Internet search and found numerous 
company formation agents advertising the sale of U.S. companies 
and trumpeting the fact that U.S. companies can be formed with- 
out disclosing the names of any company owner. One of the most 
blatant was Corporations Today, Inc., which advertises its ability 
to form U.S. corporations in nearly every State with minimal cost 
and effort. Copies of some of its Internet ads are presented in the 
two hearing exhibits, ^ and the chart which I am putting up here 
reproduces one of its advertisements offering the sale of aged cor- 
porations, meaning companies which Corporations Today formed 


^The exhibits referenced by Senator Levin appear in the Appendix on page 107. 
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years earlier. ^ One of the companies on sale for $6,000 is adver- 
tised as coming with 4 years of tax returns and an existing em- 
ployer identification number (EIN), issued by the IRS. 

Why buy an aged corporation? According to Corporations Today, 
“Obtaining bank loans may be easier when you can show you have 
history.” So is “obtaining corporate credit cards and leases.” The 
quote goes on: “For example, Dell computers lease only to corpora- 
tions 6 months old or more.” 

They are selling aged corporations for a price — corporations that 
have been in business, allegedly, for 6 months or more. So Dell is 
told. Hey, this corporation has been in business for years, so we are 
now eligible to lease your product. 

So the ad invites fraud. It enables hidden owners to pretend that 
they have had a corporation operating in the United States for 
years when they have not. Despite mounting evidence of mis- 
conduct by U.S. shell corporations, despite Internet advertisements 
selling U.S. corporations with promises of unanimity, despite the 
years of law enforcement complaints, many of our States are reluc- 
tant to admit that there is a problem in established U.S. corpora- 
tions with hidden owners. Too many of our States are eager to ex- 
plain how quick and easy it is to set up corporations within their 
borders without acknowledging that those same quick and easy 
procedures enable wrongdoers to utilize U.S. corporations in a vari- 
ety of ways both here and abroad. 

In 2006, the leading international anti-money-laundering body in 
the world, the Financial Action Task Force (FATF) on Money Laun- 
dering, issued a report criticizing the United States for failing to 
comply with the FATF standard which requires countries to obtain 
beneficial ownership information for the corporations formed under 
their laws. FATF gave the United States 2 years, until July 2008, 
to make progress towards compliance with the FATF standard. 
Next week, FATF is scheduled to review U.S. actions on this mat- 
ter. How can we possibly justify our failure to do what we have 
committed to do: Obtain beneficial ownership information for the 
corporations formed within the United States? 

Our bill, the Levin-Grassley-McCaskill bill, that is the subject of 
today’s hearing, would assist our law enforcement community in- 
stead of thwarting it and would enable the United States to meet 
its commitment to FATF. Our bill would require States to add a 
question to their incorporation forms asking for the names and ad- 
dresses of the beneficial owners of a proposed corporation. States 
would not be required to verify the information, but penalties 
would apply to persons who submit false information. 

Prospective corporations with foreign owners would also be re- 
quired to submit a certification from an in-state company formation 
agency that the agent had verified the owners’ identities and ob- 
tained photographs for them. 

This beneficial ownership information would have to be updated 
annually. If law enforcement issued a subpoena or a summons to 
obtain the ownership information. States would supply the data 
contained on its forms. And I want to emphasize that point because 
the Chairman made an important point here about privacy. This 


^The chart referred to by Senator Levin appears in the Appendix on page 95. 
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beneficial ownership information would be available only when the 
law enforcement folks issued a summons or a subpoena. 

Funds that are already provided to States on an annual basis by 
the Department of Homeland Security could be used to pay for the 
minimal cost associated with adding a question to their incorpora- 
tion forms. 

Now, chart 2 summarizes how the bill would work.i It is a very 
simple step. You file a corporation with the Secretary of State. It 
has the beneficial ownership information. Law enforcement can re- 
quest it with a subpoena or summons, and the Secretary of State 
can respond. 

Introducing this legislation, Mr. Chairman, was not our first 
choice. In fact, at the request of the States, we delayed introducing 
a bill for a year to provide the States with an opportunity to craft 
their own solution. But when it became clear that the States would 
not step up to the plate, we then introduced the bill, last time co- 
sponsored by Senator Coleman and at that time. Senator Obama, 
in the last Congress — and that legislation which was introduced 
last Congress is identical to the bill which we have introduced in 
this Congress and which is before the Committee today. 

Now, today’s hearing is going to discuss not only our bill but an 
alternative proposal developed by the National Conference of Com- 
missioners on Uniform State Laws (NCCUSL), at the request of the 
National Association of Secretaries of State. But the NCCUSL pro- 
posal fails to cure the problem and would create a host of new ones. 

Most si^ificantly, the NCCUSL proposal would not require 
those seeking to form a U.S. corporation to provide the names of 
the beneficial owners to the State. In fact, the term “beneficial 
owner” never appears anywhere in their proposal. Instead, the pro- 
posal creates a complex and time-consuming procedure, summa- 
rized in the chart which we are putting up now,^ which requires 
law enforcement to get the name of a company’s so-called records 
contact person from the State, chase down that individual, ask that 
individual to ask the U.S. company under suspicion for certain 
ownership information. If the U.S. company responds, it is still not 
required to provide its beneficial owners, but what are essentially 
its owners of record, which could be shell companies here or over- 
seas. In other words, to say that owners of record are going to be 
supplied after all that effort does not get to the people who really 
control the corporation because shell companies, either here or 
abroad, can be the owners of record. 

So if a company has been involved in a crime or has been dis- 
solved, the records contact individual will likely come back empty- 
handed. Instead of getting the beneficial ownership information it 
needs, law enforcement is going to be chasing its tail, and chasing 
its tail after the misconduct has occurred, and maybe after the sus- 
pect company shut down. And, to add to the futility of this con- 
voluted process, it may not produce any useful information. 

Another problem involves timing, Mr. Chairman. Instead of col- 
lecting beneficial ownership information at the time that a new cor- 
poration is being formed in the United States, as our bill does, the 


^The chart referred to by Senator Levin appears in the Appendix on page 96. 
2 The chart referred to by Senator Levin appears in the Appendix on page 97. 
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NCCUSL proposal would allow hidden persons to obtain a U.S. cor- 
poration, misuse it, and only after the fact does it set up a process 
for requesting ownership information. Worse, the proposal would 
require law enforcement to direct its information request not to a 
State on a confidential basis, but to the suspect company itself, 
which would then be alerted to the investigation. Informing sus- 
pects of active U.S. law enforcement investigations is not a good 
way to thwart or punish crime. 

There is a long list of endorsers of our legislation, including the 
Federal Law Enforcement Officers Association, the Fraternal Order 
of Police, the National Association of Assistant U.S. Attorneys, and 
more. It has been endorsed by groups combating financial and cor- 
porate abuses, including Tax Justice Network, Global Financial In- 
tegrity, Citizens for Tax Justice, Public Citizen, and more.^ There 
are letters of support we will offer for the record, Mr. Chairman, 
as well as the balance of my statement. And, again, I thank the 
Chairman. 

Chairman LlEBERMAN. Thank you. Senator Levin, for a very 
thoughtful statement, which shows the work that you and the staff 
of the PSI did. 

I think it is probably best that we recess now. We will go over 
and vote. We will come right back. Please do not go too far because 
we will start quickly. 

The hearing stands in recess. 

[Recess.] 

Chairman LlEBERMAN. Thank you very much for your patience. 
Senator Levin had urged me to reconvene. He has got a quick 
meeting of the Armed Services Committee that he is chairing. 

So we will go first to Janice Ayala, Deputy Assistant Director, 
Office of Investigations, U.S. Immigration and Customs Enforce- 
ment, U.S. Department of Homeland Security. It takes a while to 
introduce you these days. 

Ms. Ayala. It is a long title. 

Chairman LlEBERMAN. Anyway, we appreciate very much your 
coming, and obviously we want to hear your reaction to this pro- 
posed piece of legislation. 

TESTIMONY OF JANICE AYALA^ DEPUTY ASSISTANT DIREC- 
TOR, OFFICE OF INVESTIGATIONS, U.S. IMMIGRATION AND 

CUSTOMS ENFORCEMENT, U.S. DEPARTMENT OF HOMELAND 

SECURITY 

Ms. Ayala. Thank you. Chairman Lieberman, distinguished 
Members of the Committee, on behalf of Secretary Napolitano and 
Assistant Secretary John Morton, I would like to thank you for the 
opportunity to testify today on the efforts of ICE to protect the 
United States from the growing threat of international money laun- 
dering. ICE has expansive investigative authority and the largest 
force of investigators in DHS. We protect national security and up- 
hold public safety by targeting transnational criminal networks 
and terrorist organizations that seek to exploit vulnerabilities at 
our borders. 


^The letters of support submitted by Senator Levin appears in the Appendix on page 271. 
2 The prepared statement of Ms. Ayala appears in the Appendix on page 148. 
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ICE also investigates individuals and organizations that exploit 
vulnerabilities in the U.S. financial system to launder illicit pro- 
ceeds. ice’s financial investigative authorities and unique capabili- 
ties enable it to identify, dismantle, and disrupt the financial crimi- 
nal enterprises that threaten our Nation’s economy and security. 
The combination of Bank Secrecy Act reporting requirements and 
Anti-Money-Laundering compliance efforts has, historically, forced 
criminal organizations to seek other means to launder their illicit 
funds across our borders. However, in the attempts to accomplish 
this mission, law enforcement is often hindered by the lack of infor- 
mation available as to the true ownership or control of the shell 
companies that criminals utilize. Eurther, this impediment limits 
our abilities to work jointly with our international law enforcement 
partners and our ability to take quick action where it may be re- 
quired. 

ICE has long recognized the misuse of corporations and limited 
liability companies formed under State law as a serious threat to 
the ongoing effort to combat international criminal activities. The 
lack of corporate transparency has allowed criminal entities a gate- 
way into the financial system and further veils their illicit activity. 
Investigations can be significantly hampered, or stalled completely, 
when criminals utilize shell companies. It also impedes our ability 
to follow criminal proceeds. 

Obtaining information on true beneficial corporation owners and 
limited liability companies and providing the information to law 
enforcement upon receipt of a summons or subpoena would assist 
DHS in its endeavor to protect the country. 

At this time, I would like to share with you examples of ICE in- 
vestigations that demonstrate how shell corporations established in 
the United States have been utilized to commit crimes against indi- 
viduals across the world. 

An investigation was initiated by the New York office against a 
criminal organization that defrauded investors out of millions of 
dollars and laundered the fraudulently obtained proceeds. The in- 
vestigation revealed an enterprise of individuals offering fictitious 
instruments for investment programs described as “currency leas- 
ing trading programs,” leading to more than $14 million in fraudu- 
lent transactions. These funds were laundered through a network 
of domestic and foreign bank accounts utilizing shell corporations, 
many of which had been established in the United States. 

The perpetrators operated an Internet Web site which offered in- 
vestors the opportunity to lease $1 million for a $35,000 fee. Vic- 
tims were told these funds would be placed into a high-yield inter- 
national trading program and that they could expect as much as 
25 percent biweekly return on their investment. 

A co-conspirator established shell corporations in Delaware, Ne- 
vada, California, and Massachusetts and companies in Denmark, 
Sweden, Luxembourg, and the Bahamas, which allowed them to 
create a complex web of bank and brokerage accounts. Another co- 
conspirator opened cash management accounts at other brokerage 
firms to receive the investors’ $35,000 fee. Once in this account, the 
funds were then transferred to secondary accounts and further dis- 
bursed to various foreign and domestic accounts and liquidated 
through the use of checks and debit cards. 
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The investors never realized the profits they were promised nor 
received the requested refunds. But they did receive a litany of ex- 
cuses for the delays and promises that the transactions would be 
completed. 

In the end six individuals were convicted of violating money- 
laundering, wire fraud, and international transportation of stolen 
funds statutes. The defendant’s use of domestic and foreign shell 
companies to layer the funds prevented full recovery of the fraudu- 
lently obtained funds. 

In 2003, ICE established a Federal Foreign Corruption Task 
Force to conduct investigations into the laundering of proceeds 
emanating from foreign public corruption, bribery, or embezzle- 
ment. Investigations are conducted jointly with representatives of 
foreign governments to prevent laundered monies from entering 
the U.S. financial infrastructure, seize identified assets in the 
United States, and repatriate these funds to the victimized govern- 
ments. 

The following Miami case is another example of how shell compa- 
nies are utilized for criminal activity. In this investigation, the vio- 
lators utilized shell corporations to defraud the Government of 
Trinidad and Tobago out of more than $100 million. The foreign 
and domestic shell companies enabled them to engage in a bid-rig- 
ging scheme and then launder the fraudulently obtained proceeds. 
The co-conspirators bribed members of a Trinidad and Tobago bid 
committee for the construction of the Piarco International Airport 
in order to win a competitive construction bid. The U.S. targets of 
the investigation operated a construction company and architec- 
tural firm in South Florida, which submitted a competitive bid for 
work in the construction of the airport. A Trinidadian Government 
assessor believed the bid was too high and requested that a second 
bid be conducted. Based on this, the targets of the investigation 
utilized a shell company to submit a second, much higher bid for 
the work. As a result of this much higher second bid, the contract 
was awarded to the targets of the investigation. 

Once they were paid by the Trinidadian Government, they 
laundered the proceeds by layering them through a series of shell 
companies in the Bahamas, Liechtenstein, and the United States. 
Only through reviews of handwritten notes kept by Bahamian 
bankers, ICE investigators were able to identify the true bene- 
ficiaries of the funds. Six of the eight indicted individuals were 
found guilty of violating money-laundering and wire fraud statutes; 
two are awaiting extradition. As part of the sentence, the court or- 
dered approximately $22 million in restitution be paid, but the ma- 
jority of that ordered restitution has not been realized. 

The use of shell companies to engage in illicit activities, includ- 
ing money laundering and financial fraud, presents a number of in- 
vestigative challenges for law enforcement. Greater transparency in 
the corporation formation process and providing reasonable access 
to the information will greatly assist our efforts to combat this 
threat. 

I would like to thank the Committee members for this oppor- 
tunity to testify and for your continued support of ICE, Customs 
and Border Protection (CBP), DHS, and our law enforcement mis- 
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sion, and I will be happy to answer any questions that you may 
have. Thank you. 

Chairman LlEBERMAN. Thanks very much, Ms. Ayala. That was 
interesting testimony, and I appreciate the case studies. 

Next we are going to hear from Jennifer Shasky, who is Senior 
Counsel to the Deputy Attorney General at the Department of Jus- 
tice. Welcome. 

TESTIMONY OF JENNIFER SHASKY CALVERYJ SENIOR COUN- 
SEL TO THE DEPUTY ATTORNEY GENERAL, U.S. DEPART- 
MENT OF JUSTICE 

Ms. Shasky. Thank you and good afternoon. Chairman 
Lieberman. I am honored to appear before the Homeland Security 
Committee to discuss the issue of shell companies. In the time I 
have this afternoon, I would like to briefly discuss the Depart- 
ment’s concerns about the abuse of shell companies and our views 
on measures designed to address the problem. In using the term 
“shell company,” I am referring to those legal entities that have no 
significant operations and exist primarily on paper — with any U.S. 
presence typically consisting of a postal box or a mail drop. 

Nearly 3 years ago, the Department discussed the difficulties 
that U.S. shell companies consistently pose to law enforcement ef- 
forts and the critical need for greater transparency in corporate for- 
mation in this country. Unfortunately, since the Committee last ex- 
amined this issue, the problem has not improved. 

Increasingly, professional money launderers use shell companies 
as necessary tools of their trade and schemes to launder money for 
international criminal organizations and to finance terrorism. Shell 
companies are intentionally selected for this purpose because they 
are very easily formed, they provide a level of anonymity in open- 
ing domestic and foreign bank accounts, and in the case of U.S. 
shells, they offer an air of legitimacy. Criminals trade on the good 
names of our States by sending illicit money through bank ac- 
counts fraudulently disguised as legitimate economic trade. 

The use of shell companies to facilitate criminal schemes has 
evolved over time. Initially, in the 1970s and 1980s, criminals 
opened shell companies in offshore jurisdictions to conceal their 
ownership of assets. They would then open bank accounts in the 
United States and abroad in the names of these companies. As 
banks began to scrutinize offshore shell companies more closely, 
criminals realized that they could obtain some of the same benefits 
from U.S. shell companies, with the added benefit that U.S. compa- 
nies would not receive the same level of scrutiny. 

The use of domestic shell companies has continued to evolve. 
When Congress passed legislation enhancing customer identifica- 
tion requirements, U.S. banks began to require more information 
from domestic companies. This additional scrutiny resulted in the 
most recent trend where criminals, both domestic and foreign, are 
forming shell companies in the United States and then opening 
bank accounts in the names of those companies in foreign countries 
where U.S. shells have an aura of legitimacy. 


^The prepared statement of Ms. Shasky Calvery appears in the Appendix on page 156. 
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Finally, the criminals use correspondent accounts at U.S. finan- 
cial institutions to anonymously transfer money abroad to their 
U.S. shell company. Adding to the complexity, criminals will per- 
petrate their schemes using so-called shelf or aged companies that 
were created at some point in the past and are now a valuable 
commodity for resale because of their history of good standing, 
their good credit, and often their existing banking relationships. In 
such cases, the trail very often goes cold, with either the initial 
company formation agent or the middleman who is brokering a re- 
sale, neither of whom know, or often care, who has purchased the 
shelf company. 

U.S. shell companies present severe criminal and national secu- 
rity vulnerabilities for the United States, and all indications are 
that the scope of the problem is quite broad. So we are particularly 
heartened to see that, through the leadership of members of the 
Permanent Subcommittee on Investigations, the discussion among 
all of the stakeholders has moved beyond the stage of merely recog- 
nizing the severity of the problem to developing real and effective 
solutions. We are convinced that such a solution is possible and can 
be crafted in a manner that is workable for law enforcement. State 
governments, and the private sector. We are confident that there 
is a solution that will benefit everyone but the would-be criminals 
and the would-be terrorists. 

It bears emphasizing here that the Department also strongly be- 
lieves that Federal legislation is an essential component of any 
such solution. Without Federal legislation, we cannot practically 
hope to achieve participation by all 50 States. And with anything 
short of full participation, the problem will merely shift and con- 
tinue unabated in the non-participating States. 

Of course, the Department also recognizes the importance of re- 
fraining from placing undue burdens on the States or the vast ma- 
jority of legitimate businesses that are trying to establish a legal 
presence in one or more of our States. 

It is with this delicate balance in mind that I would now like to 
focus my testimony on the four critical issues the Department be- 
lieves must be addressed in any legislative solution. 

First, it is critical for law enforcement to be able to identify the 
beneficial owner of a legal entity, the living, breathing person who 
controls the company and its assets. Toward this end, the Depart- 
ment strongly recommends consistently defining “beneficial owner- 
ship” across all 50 States to ensure that criminals cannot exploit 
definitional gaps between differing State systems. 

In terms of identification, at formation, beneficial owners should 
be required to provide their name, their current address, and a leg- 
ible photo ID to provide law enforcement with a name and a face 
to further their investigation when the information provided to the 
State was either false or misleading. 

It is important to note here that the Department believes that 
both U.S. and foreign persons should be required to furnish such 
information. To require less from U.S. persons would invite fraud 
as foreign individuals could falsely claim to be a U.S. person or use 
straw actors to evade the verification. 

To make collection of this beneficial ownership information 
meaningful, law enforcement must be able to obtain it an accurate 
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and timely manner — the second of our four critical needs. Specifi- 
cally, law enforcement must be able to obtain through an appro- 
priate legal process all beneficial ownership information for a legal 
entity in a timely fashion. This means that the information must 
already be maintained on-site in the state of formation and cannot 
be something that a corporate agent endeavors to collect from out- 
side the State or even outside the country, only after a request is 
made by law enforcement. 

This leads us directly to our third critical need. Any meaningful 
legislative solution must also address the point of transfer. When 
beneficial ownership information is transferred from one person to 
the next to the next to the next, currently criminals can easily 
throw investigators off the trail by purchasing shelf companies and 
transferring the ownership. To combat this practice, the Depart- 
ment strongly recommends legislation that both requires all cov- 
ered legal entities to provide updated beneficial ownership informa- 
tion anytime there is a change, and also to certify annually that 
their information is up to date. 

Finally, the fourth need: The Department believes it is critical to 
enact an enforcement regime. Federal criminal penalties in par- 
ticular are an essential ingredient for law enforcement to target 
professional money launderers and their clients and the criminal in 
the extreme underworld. Specifically, the Department recommends 
crafting Federal criminal penalties targeting those who knowingly 
provide false information and those who knowingly fail to update 
that information. 

The Department of Justice looks forward to working with this 
Committee to address the issues identified in this hearing, and I 
would be happy to answer any questions. 

Chairman LlEBERMAN. Thanks very much, Ms. Shasky. I look 
forward to a few questions of my own that I have for you. 

We are honored on the Committee to have with us as our next 
witness the Secretary of State of North Carolina, Elaine Marshall. 
Thank you for taking the time to be here, and we welcome your 
testimony now. 

TESTIMONY OF ELAINE F. MARSHALL,! NORTH CAROLINA 

SECRETARY OF STATE, AND CO-CHAIR, COMPANY FORMA- 
TION TASK FORCE, NATIONAL ASSOCIATION OF SECRE- 
TARIES OF STATE 

Ms. Marshall. Thank you. Chairman Lieberman, Senator Car- 
per, and Committee Members. I want to thank you from my per- 
sonal point but also on behalf of the National Association of Secre- 
taries of State (NASS). I am wearing two hats here today: One as 
North Carolina’s Secretary of State since 1997, and also as the Co- 
Chair of the NASS task force on this issue since 2007. 

From the outset, let me say that I am currently opposed to enact- 
ment of S. 569 in its current form because of its questionable effec- 
tiveness and the huge burden it would place upon North Carolina. 
NASS has likewise voted twice against the contents of this bill. 


^The prepared statement of Ms. Marshall with attachments appears in the Appendix on page 
172. 
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The members of NASS and I support the goal of preventing 
money laundering; however, the terms of S. 569 to us do not ap- 
pear to achieve that goal with the least amount of burden on legiti- 
mate business. The NASS response to this issue in 2007 committed 
us to a five-part course of action with great success. 

First, bearer shares have been eliminated by statute. 

Second, the 50-State survey of business formation laws has been 
completed. 

Third, the ULC has risen to the challenge to draft a uniform law 
with the American Bar Association (ABA) assistance and will be 
going to full vote in about 30 days. We thank Commissioner Harry 
Haynsworth and the other commissioners for this undertaking. 

Fourth and fifth, items relating to Trading With the Enemy Act 
and the Specially Designated National List remain incomplete, but 
not due to our part. 

My experience in and out of government is that compliance with 
the law is much easier to achieve when people understand the 
problem and can see the value of the proposed remedy. The efficacy 
of S. 569 is in doubt, especially when contrasted with the fact that 
the government has easier ways to deal with the problem — the bur- 
den on legitimate business, the burden on State government, and 
the turmoil that will be created. Even FATF acknowledges in its 
2005-06 report the lack of clarity or consensus over the beneficial 
owner concept is a problem. S. 569 will require tremendous addi- 
tional recordkeeping and impose long-range costs on the States. We 
believe the ULC approach will be more effective, prudent, and eas- 
ily managed. 

To the extent that much of the information sought by law en- 
forcement already resides within institutions such as the IRS or 
can be tracked through financial institutions, we respectfully re- 
quest that Congress redirect its attention to requiring those insti- 
tutions to share it instead of having State agencies collect it. 

From the entity filing standpoint, S. 569 creates a number of 
practical problems. Will information collected be confidential or 
public? Some of my colleagues have advised that under their State 
Constitution they will have a difficult time in having the informa- 
tion be considered confidential. From my standpoint, I strongly de- 
sire that the information be designated confidential under our pub- 
lic records law, and I can explain my reasons later, if you desire. 

Another issue with the bill is that the formation agent definition 
may be overly broad, and we estimate that 60 percent of North 
Carolina’s 548,000 filers do not use a formation agent. What is the 
default activity when no formation agent is involved? Does the Sec- 
retary of State determine citizenship, legal permanent residency, or 
non-tl.S. citizenship status? If no formation agent is used, who 
holds those passport photos? Is this REAL ID business class? Does 
this bill cover only entities going forward or apply to all existing 
entities? If it is the larger group, the education requirement then 
becomes a much more serious challenge, and to be meaningful, it 
would have to apply to all. 

In North Carolina, there is no annual report requirement for our 
94,000 nonprofits. Many nonprofits do not have shares or owner- 
ship interests at all, so absent “owners,” the concept of “control” 
comes into play for a nonprofit. We currently come into a cross-fire 
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of that issue far too often with homeowners associations and more. 
Requiring nonprofits to begin annual reports, or the evergreen re- 
quirement of S. 569 will be met with strong resistance by North 
Carolina churches in particular, who feel church and state separa- 
tion trumps reporting to any government. 

Many of us question the accuracy of self-reported information in 
this context. Therefore, verification has always been a huge concern 
for NASS. If the intention is that we do not have to verify the in- 
formation or compare it to any Federal list, clear language in that 
regard would be greatly appreciated. 

Technology changes for North Carolina would be a minor cost for 
this act as creating the additional databases and forms would be 
under $100,000 for us. But please note that in North Carolina I 
have my own technology staff that can do this in-house at a re- 
duced cost. It would have taken another $150,000 or so to repro- 
gram and re-engineer annual report functions as much of the col- 
lected data would be partly public and partly confidential. 

The educational training component of either of the two pro- 
posals will be significant. We have no ability to determine excep- 
tions without a mailing. There may be a software matching pro- 
gram available to determine the Securities and Exchange Commis- 
sion (SEC) governed entities as exceptions, but none has surfaced 
at this point. 

A single mailing to our entire existing database with a folded, 
letter-size, single sheet, perforated edges, mailed at bulk rate is 
$390,000. This one mailing is more than our entire Secretary of 
State total mailing budget for the entire agency in a year. 

We would seek $200,000 to $250,000 for education, for Web de- 
signs, public service announcements (PSAs), printing, Web an- 
nouncements, and more. We estimate a minimum of a 40-percent 
staff increase in annual reports, for $170,000 annually, and a 50- 
percent staff increase in the customer service unit of $226,500 an- 
nually. Replacement of one server each year due to burnout adds 
$60,000 more, for an annual total cost of $450,500. 

These proposals represent a cultural change, not just to Secre- 
taries of State but to every business in America. We will be ground 
zero for the fallout from this cultural change, and we are gravely 
concerned. Viewing the financial and human asset commitment 
contrasted with the efficacy of the proposal, it is hard to find sig- 
nificant added value and meaningfulness, and none of us relish or 
expect success in competing with home State first responders to 
fund this. 

Thank you for this opportunity. My deep thanks to the NASS 
staff and my colleague Secretaries of State. 

Chairman LlEBERMAN. Well, thank you. Madam Secretary. We 
have a pretty lively debate going here now. 

Ms. Marshall. We do. 

Chairman LlEBERMAN. And we will keep it up. 

Next, Adam Kaufmann. Originally, we had hoped, with great ex- 
citement, that Robert Morgenthau, the District Attorney — really 
the iconic, the great District Attorney — could be here. Unfortu- 
nately, I know he could not. We are very grateful, Mr. Kaufmann 
that you are representing him. I know in your own more youthful 
way — not to say that Mr. Morgenthau is not still youthful — ^you 
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bring a lot of experience to the table, so we thank you for being 
here. 

TESTIMONY OF ADAM S. KAUFMANN,i ASSISTANT DISTRICT 
ATTORNEY, CHIEF OF INVESTIGATION DIVISION CENTRAL, 
NEW YORK COUNTY DISTRICT ATTORNEY’S OFFICE, ON BE- 
HALF OF ROBERT S. MORGENTHAU, DISTRICT ATTORNEY 
FOR NEW YORK COUNTY, STATE OF NEW YORK 

Mr. Kaufmann. Thank you, Chairman Lieberman, Senator 
Levin, Senator Carper, and Committee staff. Thank you for the op- 
portunity to be here. I note that I am the proverbial booby prize 
in my presence here, but I am delighted to be here all the same. 

I should also note that Mr. Morgenthau sends his regards to the 
Committee, his support of the bill, and, to Senator Lieberman and 
Senator Levin, his personal regards to you two gentlemen as well. 

For those of us in law enforcement, these issues with shell com- 
panies are not some abstract idea. This is what we do and deal 
with every day. We see these shell companies being used by crimi- 
nal organizations, and the record is replete with examples of their 
use for money laundering, for their use in tax evasion, and for their 
use in securities fraud. You almost go so far as to say any of those 
crimes cannot function without the use of shell companies, either 
domestic or foreign. And, of course, today we are focusing on the 
problems presented specifically by domestic shell companies. 

As I was getting ready for my testimony here today, I reached 
out to a number of colleagues in law enforcement — prosecutors, 
cops, agents, detectives — and every one of them had the same re- 
sponse, which was that this is a no-brainer. This is a simple, clear 
issue for us. These shell companies have to come to an end. They 
are a problem, and they have to stop. In New York, the police and 
detectives added, “They got to do something about this.” That was 
the New York take on the problem. 

Mr. Morgenthau again and again boils it down to a very simple 
concept, and the concept is transparency. For 45 years, he has been 
the top State or Federal prosecutor for Manhattan, and again and 
again, he talks about transparency and the need for daylight on 
these systems that allow corruption and criminality to exist. And 
again and again, we go out and conduct investigations that prove 
him right. 

We see consistently that increasing transparency inures to the 
benefit of law enforcement and to the detriment of the criminals 
who use these systems to further their criminal activity. The writ- 
ten record that we submitted contains numerous examples of this. 
A colleague from Immigration and Customs Enforcement gave 
some great examples of the use of shell companies in securities 
fraud. And we just constantly see it. 

Where we have seen some changes recently is the use of domestic 
shell companies relating to terror finance, and I noted in my pre- 
pared statement some of the Federal cases. I looked at the 
Hezbollah, the cigarette smuggling cases where there were domes- 
tic shell companies used to channel funds, set up bank accounts. 


^The prepared statement of Mr. Morgenthau delivered by Mr. Kaufmann appears in the Ap- 
pendix on page 192. 
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and get the monies to entities and accounts controlled by 
Hezbollah. 

A case that we recently conducted at the Manhattan District At- 
torney’s office focused on the abilities and influence of Iran in mov- 
ing money around the world. And one of those cases we completed 
with the assistance and cooperation of the Department of Justice 
was the Lloyds Bank matter. But when we were doing those inves- 
tigations, we found domestic shell companies that had been set up 
by entities controlled by the Government of Iran for the simple pur- 
pose of owning U.S. assets in violation of U.S. sanctions and the 
International Emergency Economic Powers Act (lEEPA) laws, and 
we saw them setting up bank accounts and moving money offshore. 

These are ongoing matters, but I will tell you that specifically we 
looked at one New York corporation that was created and owned 
assets in New York, and we saw funds going from the New York 
corporation to what we would call an offshore bank secrecy jurisdic- 
tion. And we reached out to that bank secrecy jurisdiction to get 
information. The irony was that we were able to get more informa- 
tion from the bank secrecy jurisdiction located out of the country 
than we were from the State of New York. And I think that says 
a lot about where we are as a country in terms of our ability to 
conduct our affairs. 

That problem is one that we should not ignore. We do many in- 
vestigations with foreign law enforcement, and there is a certain 
moral authority that I submit to the Committee that the United 
States should bring to these issues, and it is a moral authority that 
is now lacking. It is disturbing that the United States should be 
found noncompliant by the FATE. As disturbing as that may be, 3 
years without rectifying that becomes something of an embarrass- 
ment for our country. 

It is very hard for us to point a finger at Switzerland or Liech- 
tenstein for their bank secrecy policies when they can point back 
to us — and they do point back to us — and say, “But you have bank 
secrecy corporations in all of your 50 States. Why are you lecturing 
to us?” 

And not to be glib about it, but I will say that I think that from 
a national pride perspective, our statement of our standard of 
transparency should be something more than, “financial trans- 
parency in the United States: better than Panama and trying to 
catch up with Liechtenstein.” It is a sad comment on where we are. 

Foreign criminals view a U.S. corporate entity as a passport to 
respectability and legitimacy. In our written record, there is a com- 
munication that we received from a Brazilian case where a Bra- 
zilian criminal discussed with a U.S. incorporating agent the bene- 
fits of getting a U.S. corporation. And they talked about the fact 
that it did not have to be public, that the owners do not have to 
be the registered individuals. And once the foreign criminal is able 
to obtain this U.S. corporate entity, it is an open door to opening 
bank accounts in the United States, abroad, and becomes the con- 
duit by which they can continue to engage in their criminal con- 
duct. It is a great source of revenue to the agents that are involved 
in these packages of incorporation, much like the Wyoming exam- 
ple that Senator Levin put up. 
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I am just going to comment briefly on some of the proposed legis- 
lation. I am just about out of time, but I will note that I can say — 
I say without hesitation or reservation — that from a law enforce- 
ment perspective, the bill proposed by NCCUSL would be worse 
than no bill at all. And there are two very basic reasons for this. 

It eliminates the ability of law enforcement to get corporate in- 
formation without alerting the target of the investigation that the 
investigation is ongoing. That is the primary reason. 

It also sets up a system that is time-consuming and complicated, 
and, of course, if the Committee wants to hear more, I am happy 
to go into that or any of the other matters. 

I thank you very much for this opportunity. 

Chairman LlEBERMAN. Thank you, Mr. Kaufmann. Excellent 
statement. 

Mr. Haynsworth, Chair of the Drafting Committee on the Uni- 
form Law Enforcement Access to Entity Information Act of the 
Uniform Law Commission. Thanks for being here. Obviously, Mr. 
Kaufmann at the end posed a tough challenge to you, so we call 
on you now to respond. 

TESTIMONY OF HARRY J. HAYNSWORTH, i CHAIR, DRAFTING 

COMMITTEE ON THE UNIFORM LAW ENFORCEMENT ACCESS 

TO ENTITY INFORMATION ACT, UNIFORM LAW COMMISSION 

Mr. Haynsworth. Thank you. Chairman Lieberman, Senator 
Levin, and Senator Carper, and thank you for inviting us to be 
here. I am speaking on behalf of the Uniform Law Commission and 
the Uniform Act that we have developed over a 2-year period. 

This Act is one that has involved law enforcement officials, filing 
officers. Secretaries of State, practicing lawyers, every conceivable 
constituency that would have an interest in an Act like this has 
been involved in this drafting process. And we have had four 2- 
days drafting sessions and four conference calls that have lasted 
multiple hours in trying to put something together that we feel is 
something that can be adopted across the country in a very rapid 
format, assuming we can get agreement on the fact that this is 
what we need to do. 

Whatever is done, it will have to end up being State legislation. 
Everything to do with what gets filed in a Secretary of State’s of- 
fice, the content of that access to records, and what records have 
to be kept by companies is something that is a matter of State law, 
always has been. So it is going to have to be State law to begin 
with, and the Uniform Law Commission, that is what we do. We 
draft statutes that are adopted across the country in a uniform 
fashion so that you have a uniform standard that applies every- 
where. And for this to have any impact, whatever the ultimate out- 
come, it must be a uniform standard across the country. 

The Uniform Law Commission has produced numerous acts that 
have been adopted in this fashion. I will just mention one: The 
Uniform Commercial Code, which is one everybody, I think, would 
be familiar with. And so this would be another example of doing 
that. 


1 The prepared statement of Mr. Haynsworth with attachments appears in the Appendix on 
page 200. 
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The objectives that we sought were: First and foremost, recog- 
nizing this is a very important and difficult issue, that law enforce- 
ment officials do need to have more effective and more current ac- 
curate information about ownership and control of companies. 

Second, that you have to have some kind of a system that is 
workable and does not create more problems than it solves in 
terms of having unmanageable burdens on the Secretary of State’s 
office, which is what Secretary Marshall was referring to in her 
concerns about S. 569, and does not cause undue burdens on com- 
panies in terms of their operations and recordkeeping they have to 
keep up with. 

That is a really major concern about trying to balance those con- 
cerns, plus the privacy concerns that have been mentioned; and 
also the concerns about foreign investors in the United States and 
not creating barriers that would unduly restrict their ability to be 
able to form and operate businesses. And you have to put this in 
the context that well over 99.5 percent, at least, maybe 99.9 per- 
cent of all businesses are legitimate. And so when you put a burden 
on everybody, you have to be careful that you are not putting an 
undue burden that creates barriers to formation and operation of 
legitimate companies. That means 99.9 percent of them. 

We think we have accomplished these objectives in a way that 
our Act will provide more information, will provide it in a workable 
administrative system. And it will be less burdensome and cer- 
tainly more cost-effective than S. 569. 

The differences between us and S. 569 are significant, but they 
are not perhaps as broad as a lot of people seem to think. One 
would have to do with coverage, and we believe that in order to 
have any kind of effective system, you have got to have it cover 
every single type of entity that files in the Secretary of State’s of- 
fice for its existence. Otherwise, you have just created an escape 
hatch. And just corporations and limited liability companies (LLCs) 
is not going to do the trick. That in and of itself would only cover 
about 80 percent of the filing entities in this country. 

The other thing would be you are also going to skew, once you 
say one set of entities is going to be subject to a certain kind of 
regulation but another set is not, immediately you are going to 
have a migration to that other set. So, it is an escape hatch that 
has to be closed if you are going to have effective regulation. 

Second, it has to cover all existing as well as newly formed enti- 
ties. Senator Levin talked about the sale of existing entities. Well, 
if you are going to have any kind of control or effective regulation 
of that, you have got to cover existing entities and not merely new 
ones that are formed going forward. 

The second difference is what types of records are required to be 
kept by companies, and currently the differences there would be 
right now companies only keep what is known as “record owner- 
ship.” You know who the record owner is, an individual — if it is a 
trust, you know that it is a trust and who the trustee is. If it is 
an estate, you know who the administrator of the estate is. If it is 
a corporation or an LLC, you know that it is a corporation or an 
LLC. You would know. You would have identification of that entity, 
etc. 
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So that is the system that exists here, and it is the system that 
basically exists throughout the world, this record ownership con- 
cept. So if you are going to change anything there, you are chang- 
ing fundamentally what is the recordkeeping system that you have. 

Then the third thing is what gets filed in the office of the Sec- 
retary of State, and here what we have proposed, instead of filing 
all this so-called beneficial ownership information — and I will be 
glad to answer questions about that. That is an impossibility to 
come up with something that will work, and no country in the 
world has come up with something that is workable or is in compli- 
ance with what FATF 33 apparently says. That information filed 
in the Secretary of State’s office is just going to be a morass of 
problems and massive noncompliance would result because of the 
fact that people cannot even figure out what it is, and to have it 
filed and to keep it updated. And under S. 569, what would happen 
is that it would be current only as of day one, and then it is not 
current until a year later; whereas, what we are providing, it would 
be current as of the time it is requested. And it must be accurate 
and it must be current. So there are a lot of things where you actu- 
ally get more information, more current information, more accurate 
information the way we have established the bill. 

What I would like to suggest is this, going forward, if it is pos- 
sible: For the Uniform Law Commission (ULC), to be able to work 
with the Committee in trying to come up with a format that we can 
agree upon that accomplishes the objectives that are being sought, 
does provide an effective monitoring system, provides better access, 
and is one that then we can go out and get it approved by the 
States in a very reasonable fashion. Of necessity, you are going to 
have to have a Federal act that says that this Uniform Act is the 
one that needs to be adopted by the States so you get this uni- 
formity across the country in a very short period of time, and that 
there needs to be some kind of mechanism for funding the up-front 
cost of getting this established. 

Incidentally, under our system, unlike the system as proposed 
under S. 569 in terms of what gets filed in the Secretary of State’s 
office and maintaining the records and everything, it would be far 
less expensive, and I do not think any new employees would have 
to be hired to be able to monitor the information. What we file is 
different, but in any case, maintaining it. 

Then there needs to be probably a penalty of some kind if States 
do not adopt it within a given period of time. So the sort of carrot 
and/or stick approach I think will be necessary. 

But I guess my final comment would be you need us, we need 
you, and let us try to work together. 

Chairman LlEBERMAN. Thanks, Mr. Haynsworth. 

We have had a really good discussion that the five of you have 
presented to the Committee, I think very beneficial for us. Before 
we proceed to the questions. Senator Carper, I know you could not 
be here when we started. Senator Levin and I made opening state- 
ments. Before I start questioning, would you like to make an open- 
ing statement? 
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OPENING STATEMENT OF SENATOR CARPER 

Senator Carper. I would welcome that, and I appreciate that 
very much. I apologize for missing the first part of the hearing. I 
led a congressional delegation of four other Senators to Afghani- 
stan and Pakistan last month, and we had an opportunity to sit 
down today with, among others. Ambassador Richard Holbrooke, 
and this was the one time that he could meet with our delegation, 
so I apologize for arriving late. And thank you very much, Mr. 
Chairman, for the chance to say a few words. 

I just want to start off by saying to Mr. Haynsworth we very 
much appreciate the spirit in which you made your offer there at 
the close of your testimony, and I hope that is an offer that we will 
seriously consider and, I hope, accept. 

I want to thank our Chairman, and I want to thank my colleague 
Senator Levin, and each of their staffs for working closely with my 
own staff as we studied this topic and as you all put this hearing 
together. 

The last time that we met on this issue — I think it was in No- 
vember 2006 — I emphasized the importance of this issue to my own 
State. As some of you know, business incorporations and related 
fees account for roughly 25 percent of Delaware’s general fund rev- 
enues. I continue to be proud that my State of Delaware is a lead- 
ing home of incorporation for businesses in this country. Delaware 
continues to be a leader in entity corporations because our State 
has the expertise to ensure corporate success from annually updat- 
ing our laws to meeting the changing needs of incorporated inter- 
ests to a well-respected and a renowned judiciary, some of whom 
I actually had the privilege of appointing as governor of Delaware. 

Delaware has enacted a number of laws to deter the formation 
of illicit businesses and ensure that law enforcement has better ac- 
cess to the information that they need in order to prevent crimes 
and to solve those that occur. 

For example, Delaware was the first State, I believe, in the Na- 
tion to adopt legislation responding to the concerns expressed by 
law enforcement regarding illicit practices of registered agents. 
Delaware now regulates commercial registered agents and has suc- 
cessfully removed a number of registered agents from doing busi- 
ness in our State. 

Delaware requires every business entity to provide the name, the 
address, and the phone number of a designated communications 
contact person who is available to law enforcement. And Delaware 
has responded to international criticism that the U.S. company law 
permits companies to issue bearer shares — stock certificates whose 
record of ownership is not maintained by the issuing company — 
when we explicitly banned the practice in statute to be consistent 
with long-established Delaware case law. 

There are a number of reasons for us to encourage more trans- 
parency and disclosure with respect to ownership of legal entities. 
But whenever we undertake legislation, we have to find the right 
balance. In this case, we need to provide law enforcement with the 
tools that they need in order to prevent and to prosecute crime. 
Having said that, we must also ensure that we do not put addi- 
tional burdens on our States or our State budgets, many of which 
are operating in a deficit. 
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As I think Mr. Haynsworth alluded to in his comments, I am told 
that some 99.9 percent of corporate entities in the United States 
are actually good citizens. We should not burden the vast majority 
of good citizens with expansive and burdensome paperwork while 
trying to find less than 0.1 percent of bad actors who are likely to 
try to evade such disclosures anyway. 

Whatever solutions we pursue, it is important that we be careful 
not to hinder legitimate business activities or invade the financial 
privacy rights of risk-taking entrepreneurs who have historically 
found the United States to be the freest economy in the world. 

At the last hearing that we held here in November 2006, our As- 
sistant Secretary of State from Delaware, Rick Geisenberger, ap- 
peared before this Committee and discussed the issues related to 
disclosure of beneficial owners of incorporated entities, and, Mr. 
Chairman, I would just like to ask unanimous consent to offer Mr. 
Geisenberger’s testimony from that hearing into our record today. ^ 

Chairman LiEBERMAN. Without objection, so ordered. 

Senator Carper. Thank you. In his testimony, Mr. Geisenberger 
concluded — and he was not alone. He was joined by, I think, the 
National Association of Secretaries of State, represented here today 
by Secretary Marshall — requiring entities that incorporate in any 
State to disclose who the beneficial owners of a corporation are at 
a certain point in time would be difficult to implement. The act of 
defining “beneficial owner” is not easy and could be interpreted 
quite broadly, in some cases requiring the disclosure of hundreds, 
even thousands, of names. 

After that hearing in 2006, I charged Mr. Geisenberger and the 
Delaware Secretary of State’s office with the task of trying to find 
a compromise on this issue. As we heard today, the National Asso- 
ciation of Secretaries of State represented by Secretary Marshall 
created a Company Task Force to examine this issue in February 
2007. The task force asked the Uniform Law Commission, rep- 
resented today, as we know, by Mr. Haynsworth, to develop amend- 
ments to various uniform and model entity laws to help address 
these issues. The Uniform Law Commission committee included 
representatives from, among others, the American Bar Association 
and other stakeholders from around the Nation. 

My understanding — and I am sure the witnesses today can attest 
to this fact — is that this group has worked diligently, some would 
say ferociously, for 2 years, to find a compromise that would work, 
that would both assist law enforcement by providing information 
that they need without putting an onerous burden on States or on 
legitimate American businesses. 

I look forward to hearing further from our witnesses today and 
to the questioning that is about to take place so that we can get 
some further update and maybe even a path forward, maybe even 
along the lines that Mr. Haynsworth has suggested. 

Again, Mr. Chairman, as you know and my colleagues know, this 
is important to my State, and I think it is important to a lot of 
States. And my hope is that we can resolve this in a way that does 
what we need to in terms of enforcing our laws and going after the 


1 Senator Carper submitted a copy of Mr. Geisenberger’s Prepared Testimony from November 
14, 2006, which appears in the Appendix on page 296. 
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bad guys, at the same time not adversely affecting the good guys, 
and particularly the States that have to administer whatever law 
we come up with. 

Thanks very much. 

Chairman LlEBERMAN. Thank you. Senator Carper. We will begin 
now with each Senator having 7 minutes of questioning. 

I take it, in listening to the panel, that everyone on the panel 
agrees that it ought to be easier for law enforcement to obtain in- 
formation about who owns corporations, but that the question is 
how to achieve that purpose in the best and, I suppose, most effec- 
tive and least burdensome way. That is true. Secretary Marshall? 

Ms. Marshall. Yes, sir. 

Chairman LlEBERMAN. And you, too, Mr. Haynsworth. 

Mr. Haynsworth. Yes, sir. 

Chairman LlEBERMAN. I know the three others testified very 
strongly in favor of that, and obviously, they are in one form of law 
enforcement or another. 

Your testimony was very thorough, and you raised some very 
good questions. Secretary Marshall. But I wanted to see if I could 
draw you out a little bit more on just restating in summary fashion 
what you think the most significant burdens of this would be that 
essentially tipped the scale against S. 569 as drafted. Why don’t 
you begin with that first? 

Ms. Marshall. Well, my colleague Secretaries are incredibly 
worried that even though the conversation here today has been 
that there would be no verification, that would be the very next 
thing that would happen, and that would be a burden way beyond 
the abilities and staffing of my collea^e Secretaries of State. 
Those States which have a stronger public record law believe that 
they will have a difficult time in developing a confidential data- 
base. 

The other is the confusion with the beneficial owner. Our front- 
line people, while well trained, are not lawyers. They are for the 
most part high school graduates who are good, hard-working State 
employees. Even the best of lawyers have difficulty in defining 
“beneficial ownership” and “direct” benefit. And if that is not pos- 
sible, the control, defining control of an entity, it would just be very 
difficult to convey that to the public. 

The other issue is that all of our State statutes, to the best of 
my knowledge, have an evergreen requirement to let folks know 
when addresses change, and that kind of information. And it really 
does not happen. Most Secretaries have no enforcement powers in 
the area of compliance. In my situation, I actually have a law en- 
forcement staff because I am a quasi-Attorney General in some 
cases. But in corporations, I do not. 

So, therefore, to get compliance, the only tool that we really have 
is dissolution of a corporation, and we really are reluctant to do 
that because public policy of most States is that we encourage and 
support business. 

So the annual report function was created in a lot of States 10 
to 15 years ago to make sure that there is a point every year annu- 
ally where you kind of force a corporation’s hand to give you cor- 
rect, current information. But it is only as good as the day it was 
mailed. 
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Chairman LiEBERMAN. OK. So let me now ask Ms. Ayala, Ms. 
Shasky, and Mr. Kaufmann to respond, because I think Senator 
Levin’s investigation, the PSI investigation, and your testimony to 
me — I admit my bias having been a former Attorney General — 
makes a compelling case for providing you with easier access to the 
question of who owns corporations. 

How do you respond to some of the practical problems that Sec- 
retary Marshall has made on behalf of the Secretaries of State? 

Ms. Ayala. Well, we understand that there needs to be a balance 
between our efforts to protect our financial institutions and the 
homeland and our international reputation with preserving a flexi- 
ble business environment and not having an undue burden on the 
States. But sometimes there are many agencies out there or many 
situations that have conflicting or competing missions. For exam- 
ple, the CBP and ICE, we are charged with ensuring and facili- 
tating the timely movement of trade and people, merchandise, 
money, and things across our borders, while at the same time mak- 
ing sure that we prevent harmful things and harmful people from 
entering the border. 

Chairman LiEBERMAN. That is a good example. 

Ms. Ayala. So this is something that is really not insurmount- 
able, and I am sure that at some point an equitable solution will 
be reached. But at the end of the day, while we are trying to obtain 
beneficial ownership information, in order to make sure that we 
are able to further an investigation, prevent further crime, disrupt 
and dismantle criminal organizations, and really to try to prevent 
an additional person from becoming a victim or minimizing the 
misery of victims that are already here domestically or abroad. And 
while some people view these — we talked a lot about financial 
fraud cases and other typical cases in that vein. Also, a lot of the 
money that is flowing through these businesses or these accounts 
is also the illegal proceeds of human misery, human trafficking, or 
potential terrorism funds. 

So we really do need to find a solution that while it does not 
place an undue burden on the States, also provides us with an abil- 
ity to immediately access this information from an individual that 
is bound by privacy and confidential laws so that we can react in 
exigent circumstances. 

Chairman LiEBERMAN. Ms. Shasky, do you want to add anything 
to that? 

Ms. Shasky. Yes, Senator Lieberman. Thank you. Like my col- 
league from the Department of Homeland Security, I echo the com- 
ments that it is very important and the Department recognizes 
that it is very important that we strike a delicate balance between 
overburdening the States and the legitimate business owners on 
the one hand, and addressing very serious criminal and national 
security vulnerabilities on the other. 

I would point out that we are not recommending at the Depart- 
ment that States be asked to verify beneficial ownership informa- 
tion. We do believe that defining beneficial owner is possible. In 
fact, in our written testimony, we provided references to some sam- 
ples of both domestic and foreign definitions that are out there. I 
would point out that S. 569 also accomplishes this objective. And 
in terms of the characterization of giving easier access to law en- 
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forcement to this information, it is not just about giving us easier 
access to identifying the beneficial owner. It is giving us the ability 
to identify that owner at all. 

Chairman LlEBERMAN. Thank you. Mr. Kaufmann, do you have 
a quick response? 

Mr. Kaufmann. I think they said it all, Senator. I will rest on 
our opening comments. 

Chairman LlEBERMAN. You are resting your case. 

Mr. Kaufmann. Absolutely. 

Chairman LlEBERMAN. Co-counsel has made the point. Thank 
you. Senator Levin. 

Senator Levin. Thank you, Mr. Chairman, and thanks to all of 
our witnesses. 

Mr. Haynsworth, attached to your testimony is a memo which 
you wrote in which you say that collection and maintenance of ac- 
curate business entity beneficial ownership and control information 
is a key component of the anti-money-laundering business entity 
proposals that have been made by the FATF. So, from the FATF 
perspective, which is the international organization trying to get at 
money laundering, having access to beneficial ownership informa- 
tion is critically important. Would you agree with that? Your own 
memo says that. 

Mr. Haynsworth. Yes, sir. Yes, that is written into FATF Rec- 
ommendation 33. 

Senator Levin. Now, in terms of the definition of “beneficial 
owner,” I am not sure who said that there is a problem. I think. 
Madam Secretary, you did. The Treasury Department has defined 
“beneficial owner.” It is in the regulations. It is in the law. 

Ms. Marshall. Yes, sir, but it was the FATF acknowledgment 
that it was a difficult concept. 

Senator Levin. All right. But Treasury itself has defined bene- 
ficial owner in 31 CFR Section 203, anti-money laundering pro- 
grams definition, beneficial owner of an account means — and they 
define it. So it is in law. 

I am not sure which of you, because I missed, I am sorry, some 
of your testimony. I had to be on the floor. Unlike these other new 
concepts, which were put into the Uniform Law Commission pro- 
posal, there is a legal definition of “beneficial owner.” 

Ms. Marshall, you have given us an idea of the cost of what our 
bill would be. What would the NCCUSL approach cost? 

Ms. Marshall. Well, the NCCUSL cost for the technology would 
remain the same. The additional staffing would not be included in 
the NCCUSL cost. The mailings certainly, to segregate out excep- 
tions and those kinds of things, would not be necessary. 

Senator Levin. I am saying what would the cost of the NCCUSL 
proposal be. 

Ms. Marshall. It would probably be around $500,000, my staff 
estimates. 

Senator Levin. Could you give us that estimate for the record? 

Ms. Marshall. Yes, sir. 

Senator Levin. And that is $500,000 for your State? 

Ms. Marshall. Yes, sir. 

Senator Levin. OK, and that is the NCCUSL? 

Ms. Marshall. Yes, sir. 
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Senator Levin. OK. Mr. Haynsworth, our bill requires that filers 
provide beneficial owner information up front at the time of incor- 
poration. Your proposal requires that States collect the names and 
contact information of two parties — one is the record contact, and 
the other is the responsible individual. But other than that, there 
is no real information collected about ownership and control at that 
point up front. Is that correct? 

Mr. Haynsworth. No, sir, because — if you are talking about 
what gets filed in the Secretary of State’s office, it is a responsible 
individual. If you are talking about what the company is respon- 
sible for maintaining, no, sir, they would have information relating 
to ownership and control. 

Senator Levin. And if you want to try to get to that company’s 
beneficial information, under your proposal — if we could get our 
chart up here showing how many steps it would take to do it.i 

Law enforcement now wants to find out who the beneficial own- 
ers are, so the first thing they have to do is to find a record contact 
and the responsible individual. These are folks who have never 
been defined before in law, unlike beneficial owner, but that is the 
first thing law enforcement has to do. 

Then, assuming you find that responsible individual, then law 
enforcement asks that individual to ask the entity for the names 
of whom? Under your proposal, it does not say beneficial owner. 
You make no reference to beneficial owner at any time in your pro- 
posal. Instead, you say that person is asked to ask the entity for 
who are the owners of record. 

Mr. Haynsworth. Not only the owners of record. Senator Levin, 
but it is all the information relating to who the managers are, di- 
rectors, etc. All the records, documents, anything that would per- 
tain to voting rights, who votes on what. 

Senator Levin. Everything but the beneficial owner. 

Mr. Haynsworth. Well, it depends on how you define beneficial 
owner. 

Senator Levin. No. You do not make a reference to beneficial 
owner in your proposal at all, do you? 

Mr. Haynsworth. No, sir. 

Senator Levin. And yet we have the international organization 
that is trying to end money laundering in this world that says the 
most important information for law enforcement to know is the 
beneficial owner. You make no reference to it whatsoever. Instead, 
you have this wild chase that you, after the fact, set law enforce- 
ment on — find that person that you are creating for the first time, 
a record contact, ask that person to ask the entity to give you infor- 
mation, none of which has to be the key information of who is the 
beneficial owner. 

So, after that goose chase that you are sending people on, they 
still do not get the information that is the most important to law 
enforcement, who is the beneficial owner. 

Mr. Haynsworth. They get a great deal of information. It de- 
pends on how you are defining beneficial owner. 

Senator Levin. I am not defining it. The Treasury Department 
is defining it. 


^The chart referenced by Senator Levin appears in the Appendix on page 97. 
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Mr. Haynsworth. Yes, sir. And when you try to apply that, you 
see that there are a lot of difficulties in trying to figure out who 
that is. 

Senator Levin. Well, there may be a lot of difficulties in trying 
to find out who all those other folks are, voting rights and owners 
and everything else. But it all may disappear by the time you get 
to it, anyway. 

Mr. Haynsworth. Well, may I just say one thing. Senator? The 
only country that I know of that has some regulations that would 
comply with the FATF 33 recommendation with respect to bene- 
ficial ownership information is Great Britain. I think it is impor- 
tant to know that this is the FATF report, June 29 , 2007 , from 
FATF on the United Kingdom of Great Britain and Northern Ire- 
land, paragraph 1132, “The UK authorities stated that they had 
considered the possibility of a system requiring up-front disclosure 
of beneficial ownership. Consultants were engaged in 2002 and a 
report produced. Public consultation on the report concluded that 
there were significant disadvantages and no clear benefits, particu- 
larly when taking into account the costs of introducing such meas- 
ures. Reasons included: 

“Disclosure of beneficial ownership would add no information of 
benefit to the register of members.” “Register” would be record 
ownership. “Those engaged in criminal activities would not provide 
true information about the beneficial owners. 

“Two, disclosure would result in misleading information being in- 
cluded on the register. Because beneficial ownership is, as a matter 
of law, impossible to define precisely, any information requirement 
designed to require by law disclosure would have to be complex and 
detailed. Many ordinary, innocent shareholders would be unable to 
understand or comply with it.” 

Paragraph 1133: “In the light of these points, it was concluded 
by the UK authorities that the existing register of members al- 
ready provides investigators with as much as any disclosure regime 
can. The view was taken that attempting to add details of bene- 
ficial ownership to the existing register would be harmful to inves- 
tigations through the resulting misleading information provided by 
both criminal and innocent shareholders.” 

Senator Levin. OK. Now let us ask Mr. Kaufmann about that 
misleading information argument, not useful argument that Mr. 
Haynsworth said. 

Mr. Kauemann. That is something. Senator Levin, that we have 
discussed a lot in my office, and I think there are a couple of points 
about what happens when someone provides false information that 
are not readily apparent to those who do not prosecute crime for 
a living. And from the perspective of law enforcement, the very re- 
quirement of having someone state beneficial ownership is impor- 
tant because it brings an aspect of daylight onto the activities of 
these criminal corporate entities. Now, we are not talking about 
really worrying about the legitimate corporations out there. I am 
focused on the shell companies, the criminals, the money launders, 
and the tax cheats. 

And so what happens when we ask them to state up front who 
is the beneficial owner of the company? When someone gives false 
information in that regard, it is tremendously powerful and persua- 
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sive evidence of what the criminal law calls “consciousness of 
guilt.” When we have a statement from a person that set up a shell 
company at the time of the incorporation that lists a nominee or 
a straw person, it does not matter that it was not verified by the 
States. None of us are asking for State verification. That would be 
a burden. 

What it does is it creates a record at that moment in time that 
that person who set up that shell company told a lie. So when we 
go to prosecute that person in these types of white-collar cases, it 
always comes down to proving intent. That is the whole ball game 
in a criminal trial for a white-collar, money-laundering, security 
fraud, or tax evasion-type of event. 

If we have a lie, we can say to a jury, “Let me ask you some- 
thing. Why would an innocent person have listed a nominee or a 
straw man or put their grandmother down as the owner?” The an- 
swer is an innocent person would not have done that. So, from our 
perspective, it gives us a very powerful tool to prove the criminal 
intent of the person that set up the shell company. 

The other point, this focuses more on the dirty agent that is set- 
ting up shell company after shell company after shell company. 
And in this regard, we might be looking at, for example, an identity 
theft ring, and we may see that this identity theft ring went to the 
same incorporation agent again and again and again to set up shell 
company after shell company after shell company. 

If we have a tool that says to the incorporation agent, “You have 
to put down the beneficial owner when you create these shell com- 
panies,” well, if that incorporating agent is again and again and 
again filing false and misleading information with the State, that 
gives us from the State perspective a State charge that we can 
bring against that incorporating agent. And that is going to be a 
very powerful tool to clean up an industry where I think that there 
are bad actors out there, and the fact that we cannot necessarily 
tie them in to being part of the ring, to being an accomplice in the 
money laundering or the securities fraud. But if we can go after 
them for their independent conduct of setting up false companies 
by filing false statements with States, that gives us a tool to go 
after the bad actors and to encourage the good actors who are out 
there doing what they are supposed to do and setting up good cor- 
porations and making good business happen in this country. 

Senator Levin. My time is up, but I would just say that we ask 
banks all the time for who the beneficial owners of accounts are, 
and they provide that information to us. That is what the Treasury 
Department definition is for, and we ask for it all the time. 

Mr. Kaufmann. It is the basic cornerstone of all the anti-money 
laundering (AML) programs for all the banks, not just in this coun- 
try but around the world. 

Senator Levin. I wonder if the Justice Department could just 
quickly say, don’t we ask banks for beneficial owners? 

Ms. Shasky. Senator, we do, and we get that information every 
day. We do believe it is absolutely possiWe and that there are pro- 
visions already defining beneficial owner. 

Senator Levin. Thank you. 

Chairman LiEBERMAN. Thanks, Senator Levin. Senator Carper. 
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Senator Carper. I think there is probably one thing — I had not 
planned on asking this question, but it would seem to me the bene- 
ficial owner of an account at a bank might be fairly easy to iden- 
tify. I think the beneficial owners of corporations change not just 
every year, not just every month, not just every week, but every 
day. The folks that own common stock and preferred stock in these 
companies change sometimes by the minute. So I am not going to 
pursue that, but I just want to kind of put that out there, if I could. 

Again, we appreciate the testimony of all of you here, taking your 
time and really trying to help us work with a difficult issue and 
try to come up with something that is, as they say at Fox News, 
“fair and balanced,” and hopefully before we are done, we will do 
that. 

The first question I have would be for the Secretary of State. Ms. 
Marshall, where are you from in North Carolina, anyway? 

Ms. Marshall. I live in Raleigh. 

Senator Carper. OK. My wife is from Boone, and I have a sister- 
in-law in Holly Springs and one 

Ms. Marshall. I am one of the elected Secretaries of State, so 
let them know. [Laughter.] 

Senator Carper. I certainly will. That is great to know. You 
must be pretty good at it because you have been doing this for a 
while. 

If the States are required to obtain beneficial ownership on every 
corporation formed in their State, do you think that is enough for 
law enforcement? And going back to the question of verification, 
does somebody need to verify who all these people are to determine 
if they are engaged in legitimate or non-criminal activities? How do 
we do one step — that is, the disclosure — without at some point in 
time doing the second step — and that would be the verification. 

Ms. Marshall. Well, that is a problem for us. I know that it has 
been stated here that is not going to happen, but truly, as I said 
in my remarks, for people to believe a law is a good thing to be 
able to comply with it, they have to understand why. And if incor- 
rect information is just as good as correct information, we are not 
being fair to ourselves about what we are all about as State office 
holders. 

I understand that when someone provides that information, if 
they are a third party who is providing incorrect information rather 
than the Mom-and-Pop’s that we deal with all the time, it is just 
a tremendous burden on all those people for something that they 
will not be able to see the light at the end of the tunnel as to why 
this information is being asked, except that government is just too 
intrusive. 

Senator Carper. You may not know the answer to this question. 
If you do not, just feel free to say so. But if verification is required, 
any idea how much more this would require in terms of costs or 
expenditures or outlays by the States? 

Ms. Marshall. It is impossible to say. It depends upon what 
verification you would be doing. In one of our suggestions, we had 
talked about a notarization. We have a robust notary law in North 
Carolina, and that is to show that the person who is signing the 
document actually is that person. We encourage notaries to keep 
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that photo ID. That would be transferring the verification some- 
where else. 

If we had to do that, there is no way — I have 50 people in my 
Corporations Division, 200 all together. I would probably need an- 
other 50 people just to be able to do verifications. 

Senator Carper. OK. If I could, maybe a question for Mr. 
Haynsworth. Do you know your other 49 colleagues from the other 
49 States? 

Mr. Haynsworth. You mean the Commissioners of Uniform 
State Laws? 

Senator Carper. Yes. 

Mr. Haynsworth. Yes, sir. 

Senator Carper. Have you ever met one from Delaware? 

Mr. Haynsworth. I have met several from Delaware, yes. 

Senator Carper. How long have you been a commissioner? 

Mr. Haynsworth. I have been a commissioner for 18 years now, 
but I have worked with Delaware lawyers who happened to be com- 
missioners — 

Senator Carper. Michael Houghton is an attorney from Dela- 
ware. I do not know if you have ever 

Mr. Haynsworth. I know Mr. Houghton very well. Yes, sir. 

Senator Carper. I appreciate the time that you and others on 
your committee have spent on trying to find a workable com- 
promise on this issue. We all appreciate that. I think we have a 
chance here to advance the ball and to help law enforcement while 
also not overburdening our States and our State systems. 

How is your proposal less of a burden on the State framework 
than what is being proposed by my colleague from Michigan? 

Mr. Haynsworth. Well, one difference would be that what gets 
filed in the Secretary of State’s office is much less prolific, if I can 
use a word like that. You file the name of the responsible indi- 
vidual, which has to be somebody who is directly involved in the 
management of the company. So that is somebody law enforcement 
can go to directly and find out what is going on here, what is this 
company about, who is involved in it, and all that. And the other 
is the name of the record contact, and that is the person that has 
to be able to get all this information about the ownership, control, 
management, and all the records the company has with respect to 
that. So that is what gets filed in the Secretary of State’s office, not 
all this beneficial ownership information or any other kind of own- 
ership information, because that has never been filed, in any sub- 
stantial amount, in Secretaries of State offices. So in that sense, it 
is much less burdensome. 

In terms of the companies, they keep a lot of information that re- 
lates to the ownership, who the individuals are that own, who the 
trustees are, other corporations, entities, whether they are foreign 
or domestic, contact information for all those people. And you get 
all that information. And then law enforcement could take that in- 
formation, and if it is a foreign entity, they know where to go to 
that entity, foreign state entity or even an in-state entity, that enti- 
ty has to have a records contact person that would provide the in- 
formation about who owns that entity. 

And companies do not keep that kind of information themselves. 
If you are a company, you have the information that it is a trust. 
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but you do not know who the beneficiaries are. You have the infor- 
mation about that it is a company, formed in Delaware or wherever 
it may be, but you do not know who the owners are. And you have 
really no way of getting that information. 

And then if it is going to be inaccurate — say it is an entity. That 
entity has a change of ownership. Well, immediately, unless they 
alert the company that is keeping this information, how are they 
going to know about it? They have no way of knowing about it. 

So you are just creating the possibility that there is just going 
to be all this misinformation out there and inaccurate information, 
and most of this will be totally unintentional. So law enforcement, 
instead of having a benefit, it is going to actually be more difficult 
for them to find out the information than if they could go directly 
to this record contact and responsible individual, get as much infor- 
mation as they can, and then trace back. And if they are worried, 
the ultimate individual beneficial owner, they will find out in- 
stantly, and in most situations there is not going to be a beneficial 
owner in control. 

I will give you one example. You have three individuals, and they 
own an equal amount of stock — we will make it simple — an equal 
amount of stock in a corporation. And they each elect one director, 
and that is it. 

Now, is there somebody in control? There is nobody that is in 
control because no one individual can control anything. You have 
10 owners of a company, and they have an agreement that it takes 
unanimous consent to do anything. Nobody has control. 

Ms. Shasky. Senator, if I may, I would suggest to you that in a 
criminal organization — 

Senator Carper. This is a place where we actually work under 
unanimous consent, and sometimes — I would agree — we do not 
know who is in control here either. [Laughter.] 

Chairman LlEBERMAN. Well, you remember what Alexander Haig 
said. 

Senator Carper. I do remember. 

Chairman LlEBERMAN. He said, “I am in control here.” 

Senator Carper. Go ahead, Ms. Shasky. 

Ms. Shasky. Senator, I would submit to you that in a criminal 
organization everyone knows who is in control, and this will not be 
an issue of determining who is in control. What we are concerned 
about here from the law enforcement perspective are the criminals 
and the criminal organizations, and so what we are asking is that 
when criminals use shell companies, they provide the name of the 
beneficial owner. That is the person who is in control, the criminal 
in control, as opposed to the NCCUSL proposal where they are sug- 
gesting that instead two nominees are provided — two nominees be- 
tween law enforcement and the criminal in control. 

Thank you. 

Senator Carper. Ms. Marshall, I saw you shaking your head a 
little bit there when Ms. Shasky was speaking. I do not know if you 
wanted to say anything on that. If you do, fine. If you do not, that 
is all right. But in your testimony, you state that a number of 
States — Wyoming was one, I think Delaware is certainly another — 
have passed significant legislation that is designed to combat some 
of the problems that we have gathered here to talk about today. 
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And if you can help us with this, I would appreciate it. Are you in 
a position to give us an idea of some of the laws that the States 
have passed in the last several years? 

Ms. Marshall. Yes. You will find in your materials statements 
from both Nevada and Wyoming. Both of those States were held 
out as poster children back in the fall of 2006 regarding some of 
these activities of registered agents 

Senator Carper. Held out in a good way? 

Ms. Marshall. In a bad way. And they took that message very 
seriously to heart, with both States doing a fairly major overhaul 
in their legislation during 2007. 

For example, Wyoming now requires each company must have a 
registered agent, human being, in the State at a physical location. 
No drop boxes are allowed. The registered agent must keep infor- 
mation about the key players of the company represented, must 
have information about a contact person for each company. They 
have greatly increased their law enforcement authority. They have 
provided a felony provision for filing false documents. 

The State of Nevada has eliminated the bearer shares. They 
have a strict prohibition on the bearer shares. The authority is 
given to the Secretary of State to investigate forged or fraudulent 
filing complaints and to correct documents when they are deemed 
forged or fraudulent. The Secretary now requires information on 
owners of record be provided upon demand, requires answers to in- 
terrogatories in the course of criminal investigation, and if informa- 
tion is not received in 3 days, then certain other things begin to 
happen. 

Those are just highlights of what these different States have 
done. And Delaware, of course, has done the Registered Agent Act 
requiring an in-state registered agent with materials, and they can 
go out and audit. They can revoke their ability to be a registered 
agent. They can do criminal prosecutions, as I understand it. 

Senator Carper. Thank you. Mr. Chairman, my time has ex- 
pired. Will there be another round? 

Chairman LiEBERMAN. Yes, indeed. 

Senator Carper. OK. Thanks so much. 

Chairman LiEBERMAN. Thank you. 

Ms. Shasky, let me start with you. In your opening statement, 
you listed four principles or components that from the perspective 
of the Department of Justice you would like to see in legislation 
that improved corporate transparency practices as we have de- 
scribed them. I wanted to ask you to what extent you believe S. 
569, which is the subject of this hearing, fulfills those four objec- 
tives. 

Ms. Shasky. Absolutely. First of all, the Department would like 
to thank Senator Levin for his leadership in this area in working 
with his fellow Committee members in developing this legislation. 
The Department strongly supports any Federal legislation that 
would bring transparency to this area. Nonetheless, we do feel the 
bill needs some amendments to align with the four principles out- 
lined in my opening statement. 

We are most supportive of the fact that the bill does require ben- 
eficial ownership information. This is key. And the bill does have 
that requirement in it. We would add to that, requesting, in addi- 
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tion to the name of the beneficial owner and the current address, 
that the beneficial owner be asked to provide a photo ID. The bill 
allows for this with foreign beneficial owners but not domestic. So 
we would make that change so that both domestic and forei^ ben- 
eficial owners provide a copy of the photo ID. We are afraid that 
to do otherwise would merely invite fraud. We would expect that 
foreign criminals would claim falsely to be U.S. persons or to use 
straw actors, if we had that difference there. 

In addition, S. 569 requires an annual certainly of who the bene- 
ficial owners of a company are, unless the State does not have that 
requirement, in which case it would require an update to the bene- 
ficial ownership every time there is a change. 

We would suggest and recommend from the Department perspec- 
tive that both of these things be required, so anytime there is a 
change in beneficial ownership information, it should be updated, 
and then annually it should just be verified. 

Now, I would point out that we do recommend exempting compa- 
nies that are already regulated by State or Federal regulatory bod- 
ies and need to provide beneficial ownership information as a re- 
sult of that. So like the company that Senator Carper mentioned 
that is listed on the stock exchange with a securities commission, 
they would be exempted from this bill. 

Finally, we would recommend slightly strengthening the Federal 
penalties contained in S. 569 to target those who would act will- 
fully blind in failing to update information. So we look forward to 
continuing to work with Senator Levin and the Committee and the 
staff to bring S. 569 on par with the four principles outlined in my 
opening statement. 

Chairman LiEBERMAN. So would it be fair for me to conclude that 
generally the Department of Justice is supportive of this legislation 
with the amendments or additions that you just described? 

Ms. Shasky. I think it would be fair. Senator, to say the Depart- 
ment is supportive of all attempts to craft Federal legislation bring- 
ing transparency, but, unfortunately, the Administration has not 
yet taken a position on the bill. 

Chairman LiEBERMAN. Understood. 

Ms. Ayala, from the vantage point of Immigration and Customs 
Enforcement, again, your testimony is very forward-leaning about 
certainly the purpose of S. 569. Is there anything particular you 
would add or subtract from it? 

Ms. Ayala. Again, I also would like to thank you and I certainly 
appreciate your efforts in bringing so much attention to this prob- 
lem and engaging all the stakeholders in looking for a solution, and 
we hope that at the end of the day any legislation that is passed 
will enable law enforcement to immediately obtain this information 
and to be able to obtain it from one central point at each State and 
that it is consistently obtained. That way we are not in a position 
of looking around and spending time, maybe weeks, exhausting so 
many individuals in our investigative efforts and, like you said, run 
around on a wild goose chase and waste our time in general. 

But we also would like to see that this information is updated 
because that is very important for us, not only to make sure that 
we are focusing in a correct time frame as to who owned the com- 
pany, but to also not waste the time of a legitimate company or a 
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beneficial owner that might have owned the company beforehand 
and have to bother with that person or look at that person as a tar- 
get of investigation. 

I know that the Secretary has received a letter from this Com- 
mittee, and they are formulating a response as to their position. 

Chairman LiEBERMAN. Good. 

And, Mr. Kaufmann, I will finally give you the chance to help us 
write some good legislation. 

Mr. Kaufmann. I think the concept of beneficial ownership is one 
that is well established in the law. I think that the Congress has 
made great strides in increasing transparency through the Bank 
Secrecy Act and the USA PATRIOT Act to make sure, for example, 
that banks know who their customers are. I see this bill as being 
a simple answer. 

I also think it would strengthen the bill to make parallel provi- 
sions for requiring identification from both domestic and foreign 
registrants of corporations. 

I guess I am a little bit confused as to the perception that I am 
hearing that this will be so unduly burdensome. As we have looked 
at this, it seems to be simply a question who is the owner of this 
company, and I do not see the tremendous volume or burden that 
that imposes. 

One fundamental disconnect from what I am hearing from my 
left and my right, and I do not say this facetiously at all, but some 
of the concepts that are being put forth — and we are trying to 
achieve a balance here — ^but they are not rooted in the reality that 
we see in how we investigate criminal organizations. And I think 
that Ms. Shasky said it well. In a criminal organization, there is 
no doubt who is in control. When we are investigating a criminal 
organization, we cannot go to the person designated by the com- 
pany to contact them because it is akin to picking up the phone 
and telling the criminal that he or she is under investigation. So 
the fundamental flaw in the NCCUSL structure is that we have to 
go to the target of the investigation to obtain the information that 
we seek to further the investigation. 

What S. 569 does is it puts that information with the State so 
we can get it without going to the target and alerting the target 
to the fact that we are investigating them. 

Chairman LiEBERMAN. Very helpful answers. 

A vote has gone off. I am going to go over and vote. I, unfortu- 
nately, cannot return so I am going to leave it to my senior col- 
league to conduct the rest of the hearing and determine, together 
with Senator Carper, whether at any point you want to recess and 
come back. And I do want to assure the witnesses with the long 
knowledge of Senator Levin, I can assure you he believes not only 
in equal protection but in due process. So you will be all right. 
[Laughter.] 

Senator Levin, it is all yours. 

Senator Levin [presiding]. Thank you, Mr. Chairman. 

Ms. Ayala, when you said that it is important that law enforce- 
ment be able to obtain this information, you were referring, I be- 
lieve, to the beneficial ownership. Is that correct? 

Ms. Ayala. Yes, Senator. 


VerDate Nov 24 2008 


09:05Apr 19,2011 Jkt051788 PO 00000 Frm 00039 Fmt 6633 Sfmt 6633 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



34 


Senator Levin. So just to be real clear as to where the witnesses 
are, do you believe that it is important that beneficial ownership 
information be collected? Ms. Ayala, first. 

Ms. Ayala. Yes, Senator. 

Senator Levin. Ms. Shasky. 

Ms. Shasky. Absolutely, sir. 

Senator Levin. We know where the other three witnesses are, 
and I want to just focus on you two. 

Where should the ownership be kept, in the United States or in 
a foreign jurisdiction? First, Ms. Ayala. 

Ms. Ayala. It should be kept in the United States where it is 
easily accessible. 

Senator Levin. OK. Ms. Shasky. 

Ms. Shasky. Senator, that is not even a close question. It should 
be in the United States. 

Senator Levin. All right. And when should the ownership infor- 
mation be collected — when the company is formed or after it is 
being investigated for suspicious activity? First, Ms. Ayala. 

Ms. Ayala. When it is formed. 

Senator Levin. Ms. Shasky. 

Ms. Shasky. When it is formed. 

Senator Levin. And is it important to be able to determine bene- 
ficial ownership and other basic corporate information without tip- 
ping off the corporation that an investigation is going on? 

Ms. Ayala. Yes, it is absolutely necessary in order to preserve 
evidence and make sure that illegal funds are not being moved or 
to convolute our investigative process. 

Senator Levin. OK. Ms. Shasky. 

Ms. Shasky. Senator, our job would certainly be much easier if 
all we had to do is ask the criminal to provide us with the evi- 
dence. So it is imperative that not be the case here. 

Senator Levin. All right. Now, you both have testified in terms 
of your agency’s position in terms of this specific bill, and I think, 
Ms. Shasky, what you said is that there are four principles you laid 
out, which are fine with me. You have also indicated a number of 
ways which I would say would strengthen the bill, would make it 
a tougher bill: A photograph for domestic as well as foreign bene- 
ficial owners; a regular update when there is a change in the bene- 
ficial ownership, not just each year; and the other two, I think, 
qualified as toughening or strengthening, which would make the 
bill probably more objectionable, I would think, although I am not 
going to speak for the Secretary, but, Ms. Marshall, would you say 
those suggestions would make the bill more objectionable? 

Ms. Marshall. Yes, sir. 

Senator Levin. All right. 

Ms. Marshall. If it is a government-issued ID with a person’s 
name on it, that is one matter. If it is a photo, we have no idea 
if it would match up to the name. Would we be in a position of re- 
jecting photos? Suppose it is a photo of someone with heavily 
draped head wear and all we see are eyes? Do we reject those, 
when that is what that person wears for religious reasons? On and 
on and on. 
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Senator Levin. Well, I doubt that the Justice Department would 
suggest you reject any photo. I think they just want you to file it. 
But I will let them speak for themselves. 

Let me also ask you, Mr. Kaufmann, specifically in terms of the 
bill, do you and does your office support the bill? 

Mr. IL^ufmann. Yes, sir, absolutely. 

Senator Levin. OK. As to the FATF question, the beneficial 
owner standard in FATF has been there for 20 years, by the way. 
It has been in U.S. law since the USA PATRIOT Act of 2001, and 
it is also in other securities, tax, and anti-money-laundering bills. 
So this is a concept which has been defined in a number of ways 
and a number of laws. 

Finally, in terms of FATF, we have 27 countries that now require 
the beneficial ownership information. We are not sure what the 
status of all their compliance is, but we know they have all com- 
mitted to it. And that is the question, whether we are going to com- 
mit to it as a country, the way other countries have committed to 
it. 

When you said, Mr. Haynsworth, that this has to apply to all the 
States, I think that is clearly true. 

Mr. Haynsworth. Yes, sir. 

Senator Levin. Uniform law does not have to be adopted by all 
the States. 

But the bill does not change State law. It adopts a Federal re- 
quirement that the States ask the question on the incorporation 
form about beneficial ownership. Are you suggesting that under the 
Commerce Clause of the U.S. Constitution, given what corporations 
do across boundaries of States, we do not have the jurisdiction in 
Congress to require States to ask the question on their incorpora- 
tion forms? Is that what you are saying? 

Mr. Haynsworth. No, I am not. What I am saying. Senator, is 
for the States to be able to do that, there would have to be enabling 
legislation in the State to make that occur. 

Senator Levin. Well, if there is a Federal law that requires them 
to do it, are you suggesting they are not all going to do it? 

Mr. Haynsworth. Well, what I am suggesting is that you are 
likely to end up with very different interpretations of what that 
means, and you are going to end up with 53 — ^because you have to 
include DC 

Senator Levin. We have a Treasury Department definition. We 
have one line. You must ask for the beneficial ownership as defined 
in 31 CFR. That is not complicated. Your proposal is a heck of a 
lot more complicated and convoluted than that. I do not see how 
50 States can come up with 50 definitions if we say the definition 
already in Federal law is the definition in our law, and we incor- 
porate it by reference. 

Mr. Haynsworth. Yes, sir, but there would still have to he State 
legislation that says that the States will 

Senator Levin. Comply with Federal law? Really? 

Mr. Haynsworth. No. That what would be filed in the Secretary 
of State’s office and what would be required to be in those filings, 
that is a matter of State law. 

Senator Levin. Thank you. Senator Carper. 
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Senator Carper. Thank you. Secretary Marshall, it is my under- 
standing that the funding from the bill that Senator Levin has in- 
troduced will come from homeland security grants that States cur- 
rently receive. Is that correct? 

Ms. Marshall. That is correct. 

Senator Carper. If you had to prioritize the way that your State, 
North Carolina, homeland security grants would be spent, any idea 
where this bill’s requirements might rank? 

Ms. Marshall. I think very low. I mean, I think the anticipation 
on homeland security money is that it is already inadequate to do 
what all our first responders, all our medical folks, all our emer- 
gency preparedness folks would like for it to do. And it is not a 
very enticing place that we would like to be competing with them 
for bulletproof vests, respirators, and training, the types of things 
that they are using that money for. 

I cannot speak for that grantmaking entity, but this is certainly 
very different than the kind of things that they are entertaining 
grant requests for. 

Senator Carper. OK. We have about 5 minutes to get over to 
vote on a big piece of legislation, so I am going to ask a couple of 
questions to be answered for the record. 

One of the questions I want to say — and I do not have time, un- 
fortunately, to listen, to hear you out, but, Mr. Haynsworth, at the 
conclusion of your statement basically you said let us just keep 
working at this and see if there is not some way that we can meet 
the legitimate concerns of law enforcement and be respectful of the 
concerns of States. 

I think we have been working on this for a while, and I would 
like to — I am one who does not give up very easily on almost any- 
thing that I think is important. And I am not inclined to give up 
here either. But you made an offer, I think, in good faith that we 
should maybe redouble our efforts and see if we cannot come close 
to where we want and need to be. 

Do you think you are speaking for one person, or do you think 
you are speaking for all the commissioners? 

Mr. Haynsworth. I am speaking for the Uniform Law Commis- 
sion, and I am certainly speaking for my committee and what we 
are trying to do. And one thing. Senator, I might just mention is 
that we have one shot at this in order to get it right and to get 
it then adopted by the States in a way that makes sense. And one 
of the things I have been reading about a little bit is this PASS 
ID legislation that is aimed at trying to correct some problems with 
overburdensome regulations imposed by Congress under the REAL 
ID. 

Senator Carper. Yes, we are familiar with it. 

Mr. Haynsworth. All right, sir. Well, I think you were one of 
those. 

Senator Levin. We are really familiar with it. 

Mr. Haynsworth. But, I mean, we have to avoid that at all costs 
because of the Federal-State relations and trying to make some- 
thing that really does work and does achieve the purposes that we 
are all trying to achieve. 

Senator Carper. All right. I think we are out of time. 
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Senator Levin. Thank you, Senator Carper. Thanks to all of our 
witnesses. 

Senator Carper. And we will have some more questions to sub- 
mit for the record, if we could. 

Senator Levin. I will just close with a quick comment, which is 
that we are going to have to end the misuse of U.S. corporations, 
and there is only one way to do it, and that is to require those cor- 
porations to disclose beneficial ownership. There is no other way to 
do it. Otherwise, it is a three-step wild goose chase after the horse 
is out of the barn, I guess, to mix metaphors. We have horses and 
geese, but the point I think is pretty clear. 

We very much appreciate the testimony, and we will stand ad- 
journed, with Senators being able to file questions for the record. 
Again, we thank you all, and we will stand adjourned. 

[Whereupon, at 4:55 p.m., the hearing was adjourned.] 
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BUSINESS FORMATION AND FINANCIAL 
CRIME: FINDING A LEGISLATIVE SOLUTION 


THURSDAY, NOVEMBER 5, 2009 

U.S. Senate, 

Committee on Homeland Security 
AND Governmental Affairs 

The Committee met, pursuant to notice, at 10:04 a.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Joseph I. Lieber- 
man. Chairman of the Committee, presiding. 

Present: Senators Lieberman, Levin, Carper, McCaskill, Burris, 
Ensign, and Bennett. 

OPENING STATEMENT OF CHAIRMAN LIEBERMAN 

Chairman Lieberman. Good morning. The hearing will come to 
order. This is our Committee’s second hearing on the Incorporation 
Transparency and Law Enforcement Assistance Act, S. 569, which 
was introduced by Senators Levin and McCaskill, who are Mem- 
bers of the Committee, and by Senator Grassley, who is, of course, 
the ranking member of the Finance Committee. 

This legislation, which is the result of work done by Senator Lev- 
in’s Permanent Subcommittee on Investigations (PSI), seeks to in- 
crease the transparency of business formation practices as a way 
to reduce what is estimated as billions of dollars in fraud that is 
perpetrated by shell corporations. 

Each year nearly two million new corporations and limited liabil- 
ity companies (LLCs) are established in the 50 States and the Dis- 
trict of Columbia. That comes to more than 5,000 new businesses 
every day. This is really the American way, entrepreneurship at its 
best, generating revenue and creating jobs, people taking risks and 
building on innovations. 

But each year a relatively small number of those businesses — ^but 
nonetheless a significant number — are incorporated for improper or 
illegal purposes to try to use registered corporations to defraud in- 
nocent people, to cheat tax authorities, to hide true transactions or 
to launder ill-gotten funds. 

Right now a majority of States require basic information from 
those seeking to establish a corporation. Most require the name 
and address of the company, the name of a registered agent who 
represents the company, and a list of officers and/or directors. This 
information typically is considered a public record, but most States 
allow individuals with actual ownership interest, including the in- 
vestors who control the corporation or partnership, to remain anon- 
ymous to State authorities and therefore to the public, and this is 
the problem. 

( 39 ) 
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This is a problem for law enforcement, of course. Senator Levin’s 
bill offers one solution to this problem, which is to set a national 
minimum standard for State incorporation practices that require 
States to collect, maintain and update so-called beneficial owner- 
ship information. But there are critics of this method who argue 
that this well-intended desire for more sunshine should be weighed 
against other factors, including the privacy rights of those making 
personal investment decisions and the cost of administration and 
enforcement that would fall on companies and State governments. 

Our goal today is to hear from witnesses who are expert in var- 
ious aspects of this problem so that we can make a judgment now 
about how best to proceed to deal with what everyone acknowl- 
edges is a problem. On the first panel we will hear from the Treas- 
ury Department, which administers anti-money laundering laws 
and leads U.S. efforts to stop the flow of terrorist financing. Treas- 
ury has worked tirelessly on corporate transparency issues, engag- 
ing with stockholders to consider all the possible approaches to im- 
proving practices in this area. 

We’re also going to hear from the Department of Justice, which 
has first-hand experience, of course, in the challenges of law en- 
forcement as they try to combat the use of corporations for nefar- 
ious purposes. 

Our second panel of witnesses represents the business and legal 
communities which have distinct concerns about obviously the 
smooth flow of commerce for legitimate corporate purposes. We are 
also going to hear from a representative of the Federal Law En- 
forcement Officers Association and an expert on tax havens, both 
of whom support the general approach taken by the bill. So this is 
an interesting and important matter on which we hope to shed 
some light this morning. 

Senator Ensign, it is a pleasure to have you sitting in for Senator 
Collins today. I know she is particularly happy you are sitting in 
for her and I welcome you and your opening statement at this time. 

OPENING STATEMENT OF SENATOR ENSIGN 

Senator Ensign. Thank you, Mr. Chairman. I think this is a very 
important piece of legislation because it affects a number of dif- 
ferent issues, not the least of which is its impact on the small busi- 
ness community, which serves as the backbone of our economy. 

Corporate law has long been within the State’s domain. By forc- 
ing States to amend their individual laws on corporate formation. 
Congress is effectively imposing a Eederal standard on business 
creation, ignoring the particularities of each State’s business cul- 
ture. With such a new Eederal standard, there is no incentive to 
choose one State over another when deciding where to form a busi- 
ness. 

I believe that this will hurt many business-friendly States like 
my home State of Nevada. Businesses choose Nevada as their State 
of incorporation because of our State’s regulatory climate, tax situ- 
ation, and flexibility for companies to run their businesses how 
they see fit. This week I received comments from the Nevada Sec- 
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retary of State for this hearing and I would like at this time to sub- 
mit his statement and letter to me for the record.^ 

Chairman LiEBERMAN. Without objection, so ordered. 

Senator Ensign. If enacted, S. 569 would require my State to 
add additional staff, undertake an extensive rewrite of the e-Sec- 
retary of State processing system and deploy a new system, main- 
tain a separate, non-public database, and deal with other oper- 
ational infrastructure needs. 

And this is a Democrat Secretary of State. According to their of- 
fice, the estimated cost for initial implementation could reach as 
high as $10 million, with ongoing operating costs of $1 million an- 
nually. These are costs that my home State of Nevada simply can- 
not afford at this time. 

As a former small business owner, I know firsthand how difficult 
it is to start and to grow a business. It is certainly more difficult 
in today’s economic environment. Every dollar spent on the burden- 
some requirements under this bill is one less that can be reinvested 
in the business. Too often in Washington we see unintended con- 
sequences of bills that, while they have a valuable purpose, turn 
out to be overreaching in their application. I fear that this is the 
case with this bill. 

It will result in significant regulatory and compliance costs that 
may have a chilling effect on the creation of new businesses and 
new jobs at a time when our economy can least afford it. The term 
“beneficial ownership” as defined in the bill is simply too broad. 
Rather than qualifying it by some clear cut standard, the language 
in the bill is borrowed from the Treasury Department’s use of the 
term to determine the proper taxpayer on a bank account. 

Because of the number of different entities involved, this is not 
a workable comparison for corporations and LLCs. It leaves open 
the possibility to interpret the definition differently. Rather than 
risk the harsh penalties associated with non-compliance, entre- 
preneurs will be encouraged to register their businesses only after 
consulting with certain professionals, such as attorneys and ac- 
countants. The expense associated with this new registration proc- 
ess will simply be too great for many smaller startup businesses to 
bear, resulting in less business activity and less job creation. 

Mr. Chairman, we are not the first economic power to consider 
the regulatory system proposed under this bill. In fact, efforts to 
enact a similar regulatory scheme have failed in other jurisdictions, 
most notably in the United Kingdom. I understand that one of the 
witnesses in the Committee’s last hearing on this topic mentioned 
this. The United Kingdom considered a system requiring upfront 
disclosure of beneficial ownership as defined in a manner con- 
sistent with the definition in the bill before us. The U.K. authori- 
ties rejected this approach, concluding that “there were significant 
disadvantages and no clear benefits, particularly when taken into 
account the cost of introducing such measures.” 

As a basis for their conclusion, these authorities noted “that 
those engaged in criminal activities would not provide true infor- 
mation about beneficial owners” and that “disclosure would result 
in misleading information being included in the register.” 


^The letter submitted by Senator Ensign appears in the Appendix on page 435. 
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According to these authorities, requiring further details of bene- 
ficial ownership “would be harmful to investigations through the 
resulting misleading information provided by both criminal and in- 
nocent shareholders.” Mr. Chairman, it is my hope that we can 
continue to work together on this very important issue to ensure 
that the needs of law enforcement are adequately met while not 
overburdening our States or our business communities. I thank you 
for this hearing. 

Chairman LlEBERMAN. Thanks very much. Senator Ensign, for 
that thoughtful opening statement. Normally we would just have 
the Chairman and Ranking Member give opening statements, but 
two of our colleagues here, and very valued Members of the Com- 
mittee, have been involved in this matter quite a bit and I think 
it would be helpful to the Committee, if they are so inclined, to ask 
Senator Levin and then Senator Carper also to deliver some open- 
ing comments. 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. Thank you, Mr. Chairman. Last hearing we went 
into a number of examples of how the hidden secret ownership of 
corporations in this country denies law enforcement critical tools 
and this hidden ownership is a significant security risk to our 
country because it frustrates law enforcement in this country. 

Just a number of examples. Viktor Bout, who is a Russian, one 
of the most notorious arms traffickers in the world, is featured in 
a book called “Merchant of Death.” Last year the United States in- 
dicted him for conspiracy to kill U.S. nationals, the acquisition and 
use of anti-aircraft missiles, and providing material support to ter- 
rorists. To carry out his activities, he is known to use a network 
of shell companies around the world, including companies formed 
in countries like Liberia, Moldova, as well as here. 

Now the first chart, which we have up in front of us here, lists 
the names of 10 Texas and Florida companies alleged to have been 
used by Viktor Bout over the years. ^ It also includes two Delaware 
companies that were alleged in a 2002 Interpol notice, based on in- 
formation from Belgium, to have been used by Viktor Bout to 
transfer $325 million to carry out his activities. The chart does not 
include another company. Garland Global Corporation, which Ro- 
mania believes may also be related to Viktor Bout, but whose bene- 
ficial owners are unknown. 

In July 2009, Romania filed a formal request with the United 
States for the names of the company’s owners and other informa- 
tion, but it is unlikely the United States can supply the names 
since as this Committee has heard before, our 50 States are form- 
ing nearly two million companies each year and in virtually all 
cases, doing so without obtaining the names of people who will con- 
trol or benefit from those companies. 

The end result is that a U.S. company may be associated with 
an alleged arms trafficker and supporter of terrorism, but we are 
stymied in finding out in part because our States allow corpora- 
tions with hidden ownership. Here is another aspect of the prob- 
lem. Last month my staff went on the Internet and typed in “shell 


^The chart submitted by Senator Levin appears in the Appendix on page 368. 
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company” as a search term. The first entry that came up was for 
aged shell companies and provided a link to the Web site of a com- 
pany called Go Risk-Free, which offers corporations for sale in all 
50 States. 

Chart two, which is in front of us,^ shows how Go Risk-Free 
promises “if you need a company that is in a certain State or age, 
contact us and we will help you find it.” On the date that we 
checked. Go Risk-Free had over 200 companies available for sale. 
The price starts at $3,500. The first was a Nevada company incor- 
porated in October 1928, 80 years ago. A secret buyer of this com- 
pany can pretend to have had a U.S. business in operation for dec- 
ades, could use that shell company to convince a bank to open an 
account or issue a credit card and go from there. 

These sales seemingly have no purpose other than to create a 
misleading impression. The potential for criminals to buy these 
types of companies without ever divulging their names or interest 
is a threat to our security and to our well being. 

At the Committee’s hearing in June, we were told about a New 
York corporation that was secretly owned by members of the Ira- 
nian military. Our government learned of that ownership interest 
not from New York State records, but because another country had 
the beneficial ownership information that we didn’t. We heard 
about a network of 800 U.S. companies across the country that had 
attracted law enforcement attention because they were transferring 
suspect funds to each other and in and out of high-risk jurisdic- 
tions. 

When the Department of Homeland Security, Immigration and 
Customs Enforcement (ICE), tried to find out the company’s own- 
ers, all they could learn was that they were associated with a 
group of shell companies in Panama. ICE eventually dropped its in- 
vestigation, in part because not one of the 800 company formation 
documents had any information on the true owners. Now, these are 
only a few examples of U.S. companies being used to engage in a 
wide range of wrong doing from money laundering to tax evasion 
to drug trafficking and worse. 

Right now we require people to provide more information to ob- 
tain a driver’s license than to acquire a U.S. corporation. Most of 
our States allow hidden owners to buy companies online, within 24 
hours of a request in two States. For an extra $1,000, hidden own- 
ers can form a U.S. company within a single hour. 

In 2006, the leading international anti-money laundering body in 
the world, the Financial Action Task Force (FATF) on money laun- 
dering, issued a report criticizing the United States for failing to 
comply with the FATF standard requiring countries to obtain the 
true owners, the beneficial owners of the corporations formed in 
their countries. 

FATF set a goal of 2 years, until July 2008, for the United States 
to strengthen its compliance with the FATF standard. We are now 
more than a year past due with no progress to speak of That is 
why we introduced the bill which is the subject of today’s hearing. 
Beneficial ownership information would be available to law enforce- 


^The chart submitted by Senator Levin appears in the Appendix on page 367. 
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ment presenting a subpoena or a summons. That information 
would be available to the public only if State law so provided. 

The minimal cost of adding a question to State incorporation 
forms could be paid for with funds already provided to the States 
on an annual basis by the Department of Homeland Security 
(DHS). Our bill does not require any State law to be passed. Ne- 
vada or other States will still have their business-friendly tax and 
regulatory laws in place. 

A host of law enforcement groups have endorsed our bill, includ- 
ing the Federal Law Enforcement Officers Association, which we 
will hear from today. It has also been endorsed by groups com- 
bating financial crime, corruption, and tax evasion, including the 
Tax Justice Network LJSA, Global Financial Integrity, Citizens for 
Tax Justice, and many more. By the way, an identical version of 
the bill was co-sponsored by President Obama last year when he 
was a senator. 

One final point, we have been fighting offshore secrecy laws for 
years. These laws enable wrongdoers to secretly control offshore 
corporations. Now we made a little progress on that front. More is 
hopefully coming. But one of the impediments that we run into in 
combating offshore secrecy is the point made by offshore jurisdic- 
tions that the United States, itself, promotes corporate secrecy. A 
report issued by Tax Justice Network earlier this week asserts that 
Delaware provides more corporate secrecy than Switzerland dem- 
onstrates that we have got to get our own house in order and com- 
ply with FATF’s international standards on beneficial ownership if 
we are going to continue to make progress on offshore tax havens 
whose secrecy is a real problem and a real deterrent to law enforce- 
ment. 

Corporations were intended to shield owners from personal liabil- 
ity for corporate acts, not to hide ownership. But today the cor- 
porate form is being corrupted and is serving those who use the 
corporate veil to hide their identities while committing crimes or 
dodging taxes and robbing our treasury and taxpayers of billions 
of dollars each year. It is past time to stop this misuse of the cor- 
porate form and if we want to end inappropriate corporate secrecy 
offshore, we have to stop it here at home when it comes to law en- 
forcement and the needs of law enforcement. 

So I thank you again, Mr. Chairman, for this opportunity to give 
an opening statement. 

Chairman LlEBERMAN. Thanks very much. Senator Levin. Sen- 
ator Carper, good morning. 

OPENING STATEMENT OF SENATOR CARPER 

Senator Carper. Good morning and thanks very much for hold- 
ing this hearing and giving us. Senator Levin and I, an opportunity 
to speak as well. 

I know not everyone was anxious to hold this second hearing. I 
am glad that we have. I am encouraged, having talked to a couple 
of our witnesses today, that it has actually helped provide an op- 
portunity for us to find a path forward — I think maybe to a com- 
promise that will actually address the concerns that Senator Levin 
has stated and I think all of us share about combating money laun- 
dering and tax evasion, but at the same time meets, I think, the 
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very legitimate concerns that Senator Ensign spoke to with respect 
to undue burdens that we would place on States, including our own 
State, and frankly all 49 other States as well. 

Let me just say that as currently drafted, the bill exempts pub- 
licly-traded corporations and businesses they form. Meanwhile, the 
bill applies to more than 10 million small businesses in the United 
States, placing them at a competitive disadvantage to their larger 
brethren. 

I just want to know, is this really the best possible way to ad- 
dress money laundering? Since the bill notably exempts partner- 
ships and several other business forms, including sole proprietor- 
ships, won’t criminals just find another entity under which to con- 
duct their criminal enterprises? 

I know that some of us are confused as to why we’re discussing 
this issue in this Committee and not before the Banking Com- 
mittee, which has jurisdiction over money laundering policies. The 
reason is that the bill permits States to redirect their Federal 
homeland security dollars to comply with its provisions and we 
need to ensure that we have very good reasons to deprive police, 
firefighters, and first responders with very limited Federal funds 
before we move forward. 

Recent press articles and reports have unfairly singled out the 
United States, and notably my State, for its corporate laws. A re- 
port by the Tax Justice Network which is represented on our sec- 
ond panel today and notably funded by the Ford Foundation in 
Michigan, asserts that the United States and the subjurisdiction of 
Delaware are the most secretive jurisdictions in the world. 

The report actually rates the transparency of the United States 
above other jurisdictions, but because the report applies a 
weighting factor that is based on the size of the U.S. economy, the 
formula results in the United States receiving the highest secrecy 
index in the world. Without such a weighting, the United States 
would be tied with 16 other jurisdictions for 15th place. 

Let me be very clear that the report provides no evidence to sup- 
port its assertions. In fact, Delaware State company formation laws 
are essentially identical to laws on the books in Michigan, Con- 
necticut, Missouri, and many other States. Of the 12 criteria used 
by this report’s authors to establish the secrecy’s rankings, six are 
matters purely of Federal law or compliance and one of the criteria 
was based on whether the jurisdiction answered a survey which 
Delaware’s Secretary of State asserts it never received. 

Even more troubling, no other State in the United States was in- 
cluded in the survey. It appears even to the most casual observer 
that this report may have been contrived to achieve a particular re- 
sult. In fact, Delaware is doing a number of things to deter crimi- 
nal enterprises. It has enacted laws that provide law enforcement 
with better access to the information they need to prevent and 
solve crimes. 

Let me just give a couple examples. Delaware was the first State 
in our Nation to adopt legislation responding to the concerns ex- 
pressed by law enforcement regarding elicit practices of registered 
agents. Delaware now regulates commercial registered agents and 
has successfully removed a number of registered agents from doing 
business in our State. 
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Delaware requires every business entity to provide the name, ad- 
dress, and phone number of a designated communications contact 
person who is available to law enforcement. And Delaware re- 
sponded to international criticism that U.S. company law permits 
companies to issue bearer shares, stock certificates whose records 
of ownership are not maintained by the issuing company, when we 
explicitly banned the practice in statute to be consistent with long- 
established Delaware case law. 

We have heard from a number of diverse interests with respect 
to this bill, the National Association of Secretaries of State, the 
U.S. Chamber of Commerce, the National Association of Manufac- 
turers, the National Conference of State Legislatures, and the 
American Bar Association. Others also have raised legitimate con- 
cerns with S. 569. 

We will hear from the Treasury Department in testimony today, 
even the international community has been unable to comply with 
FATF recommendations on beneficial ownership, and therefore, un- 
able to find a suitable way to date to address these complex issues. 

We heard from the Uniformed Law Commission at the last hear- 
ing and they worked on an approach that is designed to balance 
all the interests, providing greater transparency, respecting State 
privacy and mitigating the negative impacts on the economy and 
on small businesses. There are a number of reasons for us to en- 
courage more transparency and disclosure with respect to owner- 
ship of legal entities. However, I fear that S. 569 would impose 
undue burdens on State authorities and on legitimate businesses, 
especially our struggling small businesses, at a time when the U.S. 
financial system and our domestic economy are under severe stress. 

I believe that there is a balance that can be achieved by working 
together. We should start by respecting the job that our governors 
and secretaries of State are doing in their individual States and 
through the Uniform Law Commission. I also appreciate the work 
that has been done since our last hearing by the Department of 
Treasury and the Department of Justice. Together, I am confident 
we can achieve an approach that works for all stakeholders. 

And again, Mr. Chairman, I want to thank you for holding this 
hearing and I would just say, I want us to work hard to get this 
right. I think together we can find an approach that works for all 
of us and that is what my intent is to do. 

Chairman LiEBERMAN. I appreciate that very much. Senator Car- 
per, and I share that goal as well. I thank the two witnesses, who 
I introduced, on the first panel. So we will go immediately to David 
Cohen, Assistant Secretary of Treasury for Terrorist Financing and 
Financial Crime. Thanks very much for being here. Thanks for 
your good work and we welcome your testimony now. 

TESTIMONY OF HON. DAVID S. COHEN, i ASSISTANT SEC- 
RETARY FOR TERRORIST FINANCING, U.S. DEPARTMENT OF 

THE TREASURY 

Mr. Cohen. Thank you. Chairman Lieberman, distinguished 
Members of the Committee. Thank you for inviting me to testify 
today on finding a legislative solution to enhancing access to bene- 


^The prepared statement of Mr. Cohen appears in the Appendix on page 377. 
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ficial ownership information, a key step in combating the abuse of 
legal entities by those engaged in financial crime. 

I would like to begin by thanking Senator Levin for his leader- 
ship over the years on this important topic. I would also like to ex- 
tend my appreciation to colleagues across the government, State 
and Federal, and in the private sector, with whom we have worked 
to understand the challenge of beneficial ownership and develop ef- 
fective solutions. 

At the outset, it is important to recognize a number of key con- 
siderations. First, the ability of elicit actors to form corporations in 
the United States without disclosing their true identify presents a 
serious vulnerability and there is ample evidence that criminal or- 
ganizations and others who threaten our national security exploit 
this vulnerability. 

Years of research and law enforcement investigations have con- 
clusively demonstrated the link between the abuse of legal entities 
and weapons of mass destruction (WMD) proliferation, terrorist fi- 
nancing, sanctions evasion, tax evasion, corruption, and money 
laundering for virtually all forms of criminal activity. This abuse 
is particularly prevalent with respect to legal entities created in 
the United States. We know that elicit actors use the presumed le- 
gitimacy of U.S. -based entities to gain access to the international 
financial system and disguise the source of their funds or the pur- 
pose of their transactions. 

Second, information on the true beneficial ownership of a legal 
entity at the time of formation, as its ownership changes over time 
and when it opens accounts it is critical to stopping the exploitation 
of legal entities. Third, the challenge of enhancing access to bene- 
ficial ownership information is complex and requires a global solu- 
tion. Treasury is working domestically and internationally to ad- 
dress this challenge. 

Fourth, we are keenly aware of the need to preserve an efficient 
entity formation process and not to create unnecessary impedi- 
ments to accessing the financial system for legitimate businesses. 
And finally, we believe even incremental progress in this area to 
enhance access to beneficial ownership information is likely to yield 
substantial results. 

Taking account of these key considerations. Treasury has devel- 
oped a comprehensive approach to the issue of beneficial ownership 
that includes the following elements. We favor legislation that re- 
quires a submission of beneficial ownership information at the time 
of company formation, the obligation to keep that information up- 
dated, and the availability of that information upon proper request 
by law enforcement. 

Treasury is also working with the Federal financial regulators to 
consider guidance and possibly new regulations for U.S. financial 
institutions that will clarify when and how financial institutions 
should identify and verify beneficial ownership while conducting 
customer due diligence. 

Internationally, we are working with our counterparts in the Fi- 
nancial Action Task Force to ensure that its standards evolve in a 
way in which compliance is both achievable and effective. The Ad- 
ministration believes that S. 569 provides a good platform on which 
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to construct the legislative solution we favor, provided that it is 
amended and modified to address certain key issues. 

We are fully committed to working with the Congress and our 
interagency partners to craft amendments that will strengthen S. 
569 in the following ways. First, we believe the definition of bene- 
ficial ownership should be modified. Under S. 569, the ambiguity 
and breadth of the definition, coupled with burdensome disclosure 
requirements, makes compliance uncertain, time consuming, and 
costly. We believe the definition of beneficial ownership should be 
straightforward and simple in application to work for the full range 
of covered legal entities. 

Second, we do not believe the bill should impose anti-money 
laundering (AML) obligations on company formation agents. As 
drafted, S. 569 would require Treasury to impose AML program re- 
quirements on a new class of financial institutions, so-called com- 
pany formation agents, which raises substantial legal, policy, and 
practical challenges. 

We believe that the bill should not attempt to regulate company 
formation agents under the Bank Secrecy Act, but instead should 
establish clear and significant Federal, criminal, and civil liability 
for persons who fail to provide accurate beneficial ownership infor- 
mation as required by law. 

Third, the bill should establish robust documentation require- 
ments. As currently drafted, S. 569 does not impose any docu- 
mentation requirements for beneficial owners who are U.S. per- 
sons. In our view, S. 569 should require documentation for all bene- 
ficial owners, foreign and domestic, to be held within the State and 
made available upon proper demand by law enforcement. 

Fourth, we believe that further study of the vulnerabilities asso- 
ciated with the transfer of legal entities is required. S. 569 allows 
for businesses to update their beneficial ownership information in 
an annual filing with the State. This time gap introduces a signifi- 
cant vulnerability for abuse upon the transfer of a legal entity and 
requires further study. 

Fifth, we believe the bill should not draw on State homeland se- 
curity grant funds to carry out the obligations imposed by the law. 
These funds are already relied upon by States to finance first re- 
sponders in preparing for and responding to emergency situations. 
Treasury is committed to working in earnest and expeditiously 
with the Congress, our interagency partners, and other interested 
parties to address these concerns and develop legislation that will 
enhance the availability of beneficial ownership information in an 
effective and workable manner. 

I would like to thank the Committee for inviting me to testify 
today and I look forward to answering your questions. 

Chairman LlEBERMAN. Thanks very much, Mr. Cohen. That gets 
us off to a good discussion and I am sure we will have a lot of ques- 
tions for you. 

Next is Jennifer Shasky, who is Senior Counsel to the Deputy At- 
torney General at the U.S. Department of Justice. Good morning. 
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TESTIMONY OF OF JENNIFER SIIASKY,i SENIOR COUNSEL TO 

THE DEPUTY ATTORNEY GENERAL, U.S. DEPARTMENT OF 

JUSTICE 

Ms. Shasky. Good morning. Thank you, Chairman Lieherman, 
distinguished Members of the Committee. I am honored to appear 
before the Homeland Security Committee to discuss S. 569, which 
addresses the need for greater transparency in corporate formation 
in the United States. 

While those of us in the law enforcement community understand 
that the topic of corporate transparency does not readily evoke im- 
ages of the criminal and extremist underworld and can often seem 
quite esoteric, it is important to recognize that some of the worst 
actors seek to exploit the lack of corporate transparency in this 
country to harm our national and economic security. 

For example, as Senator Levin already pointed out, Viktor Bout, 
the infamous arms merchant and war profiteer designated by the 
U.S. Department of Treasury, Office of Foreign Assets Control, 
used U.S. shell companies to further his illegal arms trafficking ac- 
tivities. 

The Sinaloa Cartel, one of the major Mexican drug trafficking or- 
ganizations that figures prominently in our discussions of trans- 
border security. The Sinaloa Cartel is believed by U.S. law enforce- 
ment to use U.S. shell companies to launder its drug proceeds. 
Semion Mogilevich was recently named to the Federal Bureau of 
Investigation’s 10 most wanted fugitives list. Semion Mogilevich 
and his criminal organization are charged with using U.S. shell 
companies to hide their involvement in fraudulent investment ac- 
tivities and to launder money. 

Yet each of these examples involves the relatively rare instance 
in which law enforcement was able to identify the perpetrator mis- 
using U.S. shell companies. Far too often, we are unable to do so. 
Take for example the instance in which a foreign partner notified 
U.S. law enforcement after uncovering a plot to send military cargo 
which had been mislabeled as farm equipment to Iran. 

Why contact us you might ask? Because in this instance, the sell- 
er listed in the shipping documentation was a U.S. shell company. 
Unfortunately, through this case and others, our foreign partners 
have learned that in most instances, U.S. law enforcement cannot 
identify the individuals who own and misuse U.S. legal entities, or 
in the alternative, the significant investigative delays associated 
with identifying the perpetrator result in criminal participants 
staying several steps ahead of law enforcement, the trail turning 
cold, or the case being terminated for statute of limitations or other 
delay-related reasons. 

The Administration believes that S. 569 is an important step in 
the right direction on this issue and provides a useful platform on 
which to construct an effective legislative solution. We have a num- 
ber of recommendations that should strengthen S. 569 and are 
fully committed to working with the Congress and our inter-agency 
partners to craft legislative texts to amend the bill in order to ad- 
dress our concerns. 


^The prepared statement of Ms. Shasky appears in the Appendix on page 388. 
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We also recognize, however, that no legislation can provide the 
perfect solution to this problem. Whatever legislation we enact will 
have some costs to legitimate business and will have some weak- 
nesses that criminals can exploit. Despite this fact, the Administra- 
tion is committed to taking what is has learned from studying this 
problem and working with Congress to craft a legislative solution 
that has maximum effectiveness with minimum burden on legiti- 
mate business. 

As noted in the department’s previous testimony, the first and 
most critical issue facing law enforcement is the ability to identify 
the living, breathing, beneficial owner of a legal entity: A natural 
person. As currently drafted, S. 569 takes a significant step for- 
ward on this point by including a definition of beneficial ownership 
that would apply across all 50 States and ensure that criminals 
cannot exploit definitional gaps between differing State systems. 

The Administration would like to work with Congress and this 
Committee to amend and further refine that definition to address 
concerns in the business community that compliance will be uncer- 
tain, time consuming, and costly. We believe the interests of law 
enforcement can be met while also ensuring that the definition is 
sufficiently straightforward and limited in application to work for 
the full range of covered legal entities. 

Once a more limited application is achieved, the Administration 
recommends that S. 569 also be strengthened to require a credible 
and le^ble photocopy of government-issued identification for each 
beneficial owner to be held within the State. The provision and re- 
tention of such information is critical to any meaningful effort to 
promote transparency by assuring that law enforcement will have 
a name and a face for all beneficial owners. Currently S. 569 re- 
quires beneficial owners to provide their names and addresses to 
the State, a requirement that should remain in place. However, the 
bill only requires foreign beneficial owners to take the additional 
step of providing legible photo identification. 

The Administration recommends this requirement be extended to 
all beneficial owners. Recognizing the challenges, both fiscal and 
technological, that come with this effort, we believe it would be suf- 
ficient for the photo identification to be maintained in the State 
and not necessarily with the State. 

Another issue encountered by law enforcement is the criminal 
misuse of so-called shelf or aged companies, also previously ad- 
dressed by Senator Levin. We often see companies transfer through 
several middlemen before ultimately reaching the criminal perpe- 
trator. In such cases, the investigation often leads to a formation 
agent who has long ago sold the company with no record of the 
purchaser and no obligation to note the ownership change. 

While S. 569 partially addresses this problem, the Administra- 
tion recommends further study of the vulnerabilities associated 
with the transfer of legal entities, including identifying potential 
solutions for updating beneficial ownership information with every 
change. Additionally, the Administration recommends eliminating 
the expansion of anti-money laundering obligations to company for- 
mation agents, a significant administrative and regulatory burden 
in favor of broader civil and criminal Federal liability for non-com- 
pliance. 
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Specifically, we believe the Federal penalties in S. 569 should be 
amended to include criminal and civil liability for persons obligated 
to hold beneficial ownership information if they fail to meet their 
statutory obligations, including to maintain the confidentiality of 
subpoenas and other legal process, thereby eliminating the so- 
called tipoff problem. 

Finally, while the Administration does not have an affirmative 
position on which funding mechanism should be used to carry out 
the obligations imposed by the bill, we note with concern that S. 
569, as currently drafted, authorizes the use of State homeland se- 
curity grant funds since these funds are already relied upon by the 
States to fund first responders. 

I would like to conclude by expressing the gratitude of the De- 
partment of Justice for the continuing support that this Committee 
has demonstrated in assisting law enforcement to protect our peo- 
ple, businesses and institutions from those who would do us harm. 
I would be happy to answer any questions you have. 

Chairman LlEBERMAN. Thanks very much for your testimony, 
Ms. Shasky. We will have 7-minute rounds of questioning. 

I take it, just to clarify the point, although you said it pretty 
clearly, that both of you have testified that the Administration sup- 
ports S. 569, but with the amendments that you both have de- 
scribed; is that correct? 

Mr. Cohen. Mr. Chairman, I think the way we would phrase it 
is that with the amendments and modifications that Ms. Shasky 
has identified that we believe would strengthen the legislation, we 
would be in a position to support the bill. 

Chairman LlEBERMAN. OK, that is what I thought you had said. 
Let me ask you briefly, Mr. Cohen, because this is obviously the 
Homeland Security Committee, you are assistant secretary for, 
among other things, terrorist financing. If you can tell us to what 
extent this problem of shell corporations has frustrated investiga- 
tions that you have done in regard to terrorist financing? 

Mr. Cohen. Yes, Mr. Chairman. It has frustrated investigations 
and I think Ms. Shasky’s testimony and other testimony that this 
Committee and Senator Levin’s Subcommittee have received have 
illustrated a number of instances where investigations have been 
frustrated. The difficulty, of course, is that if there is a lead on a 
business that may be involved in any matter of crime, including 
terrorist financing, that when you try to get behind that — and what 
we do at the Treasury Department is try to map out these net- 
works, map out who is involved in raising the money and moving 
the money. If you then go and try and figure out who the actual 
people are who are involved and there is no access to the beneficial 
ownership information, that can, of course, stymie the investiga- 
tion. 

It is also, I should add, a problem that some of our international 
partners have encountered as they try to undertake similar efforts. 

Chairman LlEBERMAN. In the United States or in their home 
countries? 

Mr. Cohen. It is particularly a problem with U.S. corporations. 

Chairman LlEBERMAN. Yes. But there have been specific cases 
where you have been pursuing, for instance, a terrorist financing 
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investigation and this shell corporation problem has frustrated 
what you have been trying to do. 

Mr. Cohen. It has. I do not want to overstate the problem. I 
think what we see is a significant vulnerability and we have seen 
some exploitation of that vulnerability. But it is a problem that we 
have identified. 

Chairman LlEBERMAN. In the testimony that you both offered, in 
different ways you said something really interesting to me, which 
is that the Administration’s position is that the law enforcement 
community particularly can get the information that you need even 
if a company’s beneficial ownership information, including particu- 
larly photo identification, is held by a third party in the State rath- 
er than in the State Secretary of State’s office. 

That is interesting and I wanted to ask you to just go into that 
in a little more detail. How would such a revised procedure work? 
In other words, who would hold the information, particularly the 
photographic documentation? 

Mr. Cohen. I think in our conception of a modified bill, that in- 
formation would be held with the State either by someone who is 
in the corporation if the corporation is, in fact, operating in the 
State, or if the corporation is not operating in the State of its incor- 
poration, then there would be a designated person in the State who 
would be holding that information. That person in the instance of 
an out-of-state corporation or foreign corporation would need to 
identify himself or herself to the Secretary of State’s office and cer- 
tify that they have the credible and legible documentation informa- 
tion. 

So it differs on whether the corporation is operating in the State 
or is operating outside the State, but in either instance, there 
would be a person in the State who has that information. 

Chairman LlEBERMAN. And the law, if you were drafting it, 
would say that the individual holding the information would have 
an obligation to present it upon request? 

Mr. Cohen. Yes, sir. 

Chairman LlEBERMAN. Request of law enforcement? 

Mr. Cohen. Exactly. 

Chairman LlEBERMAN. Again, in your ideal version of a bill on 
this, what would States be required to ask on their incorporation 
forms and how would law enforcement access the necessary infor- 
mation without tipping off a subject of an investigation of a poten- 
tial criminal? 

Mr. Cohen. The States would be required to obtain the name 
and address of the beneficial owner as defined — and we can talk 
about the definition of beneficial ownership. The concern about tip- 
ping off is a very serious one and the legislation that we have in 
mind would contain a very clear prohibition on tipping off, whether 
it is by someone in the State Secretary of State’s office or this third 
party who may be holding the documentation. They would be pro- 
hibited from notifying the subject of the investigation that a sub- 
poena has been received. 

There are other places in the Federal criminal code where there 
are similar prohibitions on tipping off and I think we would model 
on those provisions. 
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Chairman LlEBERMAN. Ms. Shasky, do you want to add anything 
to that? 

Ms. Shasky. No, I think he has covered it adequately, thank you. 

Chairman LlEBERMAN. From what you have said, I gather that 
the Administration does not favor making homeland security grant 
funds available to the States for the purposes of this legislation. 
Obviously, that provision, I presume, was put in the legislation be- 
cause we did not want to create an unfunded mandate on the 
States. 

So it leaves naturally for me to ask, do you have any suggestions 
for how we can help the States pay for the changes in these proce- 
dures, or frankly whether we should help them pay for those 
changes? Ms. Shasky. 

Ms. Shasky. Sure, we definitely do not support an unfunded 
mandate. 

Chairman LlEBERMAN. Yes. 

Ms. Shasky. We believe it is important to provide both the capac- 
ity and the incentive to States that will enable them to carry out 
the legislation. However, we would just note our concern, quite 
frankly, in using the State homeland security funds as the mecha- 
nism since they are used by first responders. The States are al- 
ready relying on those funds for the first responders. 

We look forward to exploring this issue further with the Com- 
mittee in trying to identify, quite frankly, some appropriate sources 
of funding. 

Chairman LlEBERMAN. So in other words, you do not support the 
unfunded mandate, but you do not support the use of the homeland 
security grant funds because you believe there are more priority 
claims on them, namely from first responders, correct? 

Mr. Cohen. I think that is correct. 

Chairman LlEBERMAN. Thanks. My time is up. Senator Ensign. 

Senator Ensign. Thank you, Mr. Chairman. Does the Adminis- 
tration have a definition yet, or when can we expect a definition 
on beneficial ownership? 

Mr. Cohen. We do not have legislative language that we are pre- 
pared to present this morning. We are working with the Justice 
Department and others in the Administration to craft language on 
beneficial ownership. I think the principle that is guiding our work 
in this area is as you said. Senator Ensign, that the definition 
ought to be clear cut. It ought to be simple and straightforward and 
a definition that can be easily applied by the two million or so peo- 
ple a year who form corporations without needing to consult an at- 
torney, consult an expert — that the entrepreneur sitting at their 
kitchen table can look at this definition and figure out who the 
beneficial owners are and submit the form. 

Senator Ensign. I just want to encourage you that when you are 
coming up with the suggestions for us that you do consult with 
some of those small businesses that are going to be forming, to en- 
sure that we are not putting that kind of burden on them. These 
businesses will say that I have all my money invested in what I 
have been doing. I just cannot spend more money on accountants 
and lawyers to make sure that this thing is done right. And a lot 
of these people are just common sense, street smart people. They 
do not have a college degree. You have to take it down basically 
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to their educational level for a lot of these small businesses and 
make sure that we are not putting a burden on them. 

Because frankly, job creation is something I think that all Ameri- 
cans can agree we need right now. So I just want to make sure we 
are not placing undue burdens on these businesses and I look for- 
ward to seeing that definition when you get it. 

If law enforcement came in and said that they want this informa- 
tion, who is tasked with verifying that person is who they said they 
are? Is it law enforcement? Is it the Secretary of State’s office? Be- 
cause I think that this is one of the concerns that the Nevada Sec- 
retary of State relayed to us. Who is going to be in charge of 
verifying? Because that would be additional costs from the one’s I 
mentioned earlier. 

Ms. Shasky. In our conception. Senator, it would be law enforce- 
ment that would hold that responsibility. 

Senator Ensign. So you would just get the information from the 
Secretary of State’s office and then it would be up to you to deter- 
mine whether that was right or not? 

Ms. Shasky. That is right. We are merely asking the State to col- 
lect the information, not to verify it. 

Senator Ensign. I see. Have you all done cost studies at all, like 
what Secretary of State has submitted to us? ^ Because there is one 
thing to say that this thing is not an unfunded mandate, but as 
we have seen a lot of times, it turns out to be a lot more expensive 
than what the estimate are. 

Have you done extensive studies on how much it is going to cost 
each State? Because, for instance, Delaware and Nevada, we incor- 
porate a lot more companies than other States do. How would you 
divvy up the money, which is always a problem up here? 

Mr. Cohen. I do not believe that we have conducted any detail 
analysis on the cost of implementation. I think what Ms. Shasky 
was testifying to on the question of unfunded mandate is not that 
we think this is a costless endeavor, but quite the contrary. We rec- 
ognize that there are costs associated with the implementation of 
this legislation if it were to be enacted and we are committed to 
working with the Congress to find a way to resolve that issue for 
the States, not that we think that this is something that is free. 

Senator Ensign. Any comments, Ms. Shasky? 

Ms. Shasky. I agree wholeheartedly with my colleague from the 
Treasury Department. Again, we are committed to working with 
Congress to identify appropriate funding mechanisms. 

Senator Ensign. Just to summarize, these are my major con- 
cerns. One is that we do not hurt small business. Two is that we 
do not have an unfunded mandate to the States, which we do a lot 
up here, especially in the past. We do less of it now, but we still 
do some up here. There are promises. 

And then third is the fairness of the distribution of the funds. 
Sometimes we will do a formula and we have to make sure that 
it is not just done on population, but it is actually done on the need 
for that State based on the numbers. Some of our States have tried 
to enact laws that were friendly and made it easier to get into busi- 


^The prepared statement of Nevada Secretary of State Ross Miller submitted by Senator En- 
sign appears in the Appendix on page 435. 
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ness. My State is one of those. We think that we have done a pret- 
ty good job of balancing that. 

I do think that law enforcement has legitimate concerns; there 
is no question about that. But we have to be very careful that the 
law of unintended consequences does not make things so burden- 
some in the future that when we correct one problem that we are 
making other problems much more severe. 

Thank you, Mr. Chairman. 

Chairman LlEBERMAN. Thanks very much, Senator Ensign. As is 
our custom in this Committee, we call Members in order of their 
arrival and for the information of my colleagues, that will be Sen- 
ators Levin, Bennett, Carper, McCaskill, Burris. 

Senator Levin. 

Senator Levin. Thank you, Mr. Chairman. I thank both of our 
witnesses. Their testimony is very helpful, very supportive. 

I look forward to the definition on beneficial owners. We use the 
Treasury definition in our bill. We thought the Treasury would love 
that. It turns out Treasury does not particularly like its own defini- 
tion and if you can simplify it, great. I think there could be some 
improvements in your definition, frankly. Make it clear that we are 
not going after single stockholders and those kind of straw man 
issues which have been raised by opponents. So we do look forward 
to your giving us the legislative language for whatever improve- 
ments and strengthening that you think is appropriate. 

One of the issues here in terms of beneficial owners however is 
that as Ms. Shasky pointed out, I think very powerfully, what we 
need are the living, breathing, natural persons. We are not looking 
for some shell corporation to be called the owner. Would you agree 
with that? 

Mr. Cohen. Yes, Senator. 

Senator Levin. Now the National Conference of Commissioners 
on Uniform State Law (NCCUSL), in their proposal just requires 
a records contact and that records contact could simply be an 
owner of record, which could be a shell corporation, putting us 
right back into a circle which leads absolutely nowhere in terms of 
finding the beneficial owners. 

Would you agree that the approach of NCCUSL in this regard is 
not acceptable, Ms. Shasky, first of all? 

Ms. Shasky. Yes, Senator. To allow companies to provide any- 
thing less than the beneficial owner information merely provides 
criminals with an opportunity to evade responsibility and put 
nominees between themselves and the true perpetrator. 

Senator Levin. Do you agree with that? 

Mr. Cohen. I do. Senator. 

Senator Levin. The letter which we received, I should say Sen- 
ator Dodd received an undated letter, but it came after the Sep- 
tember 22 letter, because the Secretary of the Treasury refers to 
the Dodd letter of September 22. ^ But that letter, which is a very 
helpful letter, in one place suggests that the legislative proposal 
would be built upon the NCCUSL approach. And I take it from con- 
versations both with Secretary of the Treasury Timothy Geithner 


1 The undated letter to Senator Dodd submitted for the Record by Senator Lieberman appears 
in the Appendix on page 433. 
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and from what you have said here today that is not accurate, that 
it would not be built on that proposal. Can you clarify that? 

Mr. Cohen. Certainly, Senator. I think what Secretary Geithner 
was driving at in the letter is that the NCCUSL proposal has some 
ideas in it that we think are useful and worthy of developing, not 
that the Department of Treasury supported the NCCUSL legisla- 
tion. 

I think the idea is that we will draw from the NCCUSL legisla- 
tion. We will draw from other ideas that are out there, use that to 
inform our steps forward in terms of building on the platform of 
S. 569. 

Senator Levin. That their approach to the definition of beneficial 
ownership is not one of them. 

Mr. Cohen. I think that is right. There are other aspects of that 
bill that have some useful ideas, but not that. 

Senator Levin. You have also indicated, I believe, this morning, 
Mr. Cohen, that the documentation information, such as passports 
and photos, which you believe should be provided even for domestic 
corporations, which we do not require for domestic corporations in 
our bill, we made a big effort to keep this simple and not to have 
a big burden, and that was one of the ways in which we avoided 
a burden, by saying foreign corporations, of course, you’ve got to 
provide photo identification, passport, whatever, but not for domes- 
tic corporations. 

That was a compromise we made to try to accommodate the very 
concerns that had been raised about avoiding complexity. But when 
you testified earlier, because you support that documentation being 
provided for domestic corporations as well as foreign corporations, 
you indicated, I think, that your intent was that documentation in- 
formation could be or should be kept in the hands of a third party 
in the State rather than kept by the State. 

But I also understand that your intent, and correct me if I am 
wrong, is that the actual information, the basic name of who the 
beneficial owner is, would be provided with the incorporation form 
and updated to the State itself and then that would be available 
from the State to law enforcement; is that correct? 

Mr. Cohen. I think you have it exactly right. 

Senator Levin. OK, because I think there was a little confusion 
on that point, which I wanted to clarify. If false information is pro- 
vided on the form, would it be fair to say that even that informa- 
tion might be helpful? We do not require verification, again to 
avoid the very expense and complication which some of the oppo- 
nents representing States that do a lot of incorporation have point- 
ed out they want to avoid. 

So one of the ways we avoid it is to not require the State to 
verify the name of the beneficial owner. However, even false infor- 
mation, is it not accurate to say, would be helpful because it could 
help to prove the intent element that is a part of many crimes that 
somebody intentionally lied; is that fair, Ms. Shasky, first? 

Ms. Shasky. That is exactly right. Senator, and it is within the 
jurisdiction of the United States at that point. 

Senator Levin. And Mr. Cohen? 

Mr. Cohen. I agree with that. Senator. 
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Senator Levin. In terms of the mandate issue, we want to avoid 
a mandate as well, so we provide a possible source of funds, but 
we do not require that the source be used and we are more than 
happy to have you folks provide additional sources. We look for- 
ward to it being in the Department of Justice budget perhaps or 
the Treasury budget. But one way or another, we are very happy 
to do that. 

But I would point out that the law enforcement community, very 
much supports this bill and wants to avoid an unfunded mandate 
as well so we do not sink the bill with that issue, those first re- 
sponders, those law enforcement community folks favor this bill 
and I believe will point out that it will help them much more to 
be able to find the criminals than they would be losing by a fairly 
minor loss of any funds that go to the Department of Homeland Se- 
curity. 

So I think we will find out later this morning that the law en- 
forcement community does favor this approach as a possible source, 
not a required source. But in any event, we would welcome also 
your suggestions as to alternative sources for what I think will be 
fairly nominal funds, but important expenditures to go after crimi- 
nals and so forth. 

Thank you, Mr. Chairman. 

Chairman LlEBERMAN. Thanks very much. Senator Levin. Sen- 
ator Bennett. 

OPENING STATEMENT OF SENATOR BENNETT 

Senator Bennett. Thank you, Mr. Chairman. I have never had 
anything to do with law enforcement, but I have run a small busi- 
ness, a number of businesses, so I come at this with a different 
kind of aspect. I do not want to get in the way of law enforcement 
under any circumstances, but I do not understand it, having not 
any personal experience. 

I do see the potential of getting in the way of small business, in- 
deed medium business or even large business. If I may without 
being offensive, suggest that some people in law enforcement do 
not understand business any better than I understand law enforce- 
ment. And since it is business that is going to be affected by this, 
we have to be very careful how we do it. 

Let me give you some concerns. First question, who is going to 
have access to this information? Competitors? If I am a competitor 
and I want to know who the beneficial owner is of my competition, 
can I go to the State and ask for it and get the information? Or 
is it exclusively available to law enforcement? 

Ms. Shasky. Senator, we are recommending that it be exclusively 
available to law enforcement upon the appropriate issuance of proc- 
ess. 

Senator Bennett. So the information sits there, but nobody can 
get at it until somebody shows up with a subpoena? 

Ms. Shasky. That is correct. Senator. 

Senator Bennett. All right, that lowers my temperature a little 
bit. [Laughter.] 

Many times, not overwhelmingly 

Senator Ensign. If the Senator would yield? The one point to 
make about that is, though, the Secretaries of State will have to 
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have separate databases for that because right now they have one 
that is public and they will have to have one that is completely pri- 
vate, which is a big part of their expense is going to be raised. 

Senator Levin. Yes. Perhaps just on that point, we could ask 
Secretaries of State whether or not it is not true that already they 
keep certain information private in a separate database. If I could 
also, my next time, just to clarify one other point, we do allow in 
our bill the States, if they want to, could make information avail- 
able, but we prohibit it in the bill. 

Senator Bennett. You prohibit it, but you make it possible? 

Senator Levin. Only if the State 

Senator Bennett. Help me understand that. 

Senator Levin. We prohibit it. We say only if a State decides 
that they want to make it available for whatever reason. 

Chairman LiEBERMAN. You might call it a State opt-out. [Laugh- 
ter.] 

Senator Levin. We are trying to protect the rights of the States 
here. We are trying not to trample on the rights of the States. Peo- 
ple say do not impose these requirements on the States, so all we 
are saying is just collect the name. It is only available to law en- 
forcement, but we are not going to stop a State from making it 
available to someone else. 

Senator Bennett. But you force the State to collect it in the first 
place. 

Senator Levin. We do. 

Senator Bennett. That is the circumstance that gives me con- 
cern. If I form a company, and I think it is going to be marvelously 
successful over time, and I give shares to my grandchildren, does 
the State have to have pictures, baby pictures, of my grandchildren 
and as the grandchildren grow up, are those pictures now false be- 
cause they do not look anything like the teenagers or whatever? 

This whole thing sounds wonderful, but in the reality of the way 
these small companies are often operated, is there a liability that 
somebody is going to be sued because the picture does not match 
what is in the file? 

Ms. Shasky. Senator, we would not recommend a private right 
of action based on this bill and would instead support very limited 
and focused, targeted civil and criminal Federal penalties in appro- 
priate circumstances. 

Senator Bennett. Well, again, details come down to what Sen- 
ator Ensign was talking about. These are definitions. We want to 
know who the beneficial owner is by definition and my grandchild 
becomes a beneficial owner by definition, is there a liability if at 
some point the company gets sold to this company, but there is still 
a stock certificate somewhere and the Federal Bureau of Investiga- 
tion (FBI) shows up looking for my grandchildren as being involved 
in a criminal activity? 

You do not need to comment on that because you say it is prob- 
ably not going to happen, but is one of the things I raise that peo- 
ple get concerned about. 

Now let me get to the one that I am most concerned about. A 
major source of job creation in this country, unique to this country 
that no other country understands, is the venture capital (VC) 
world. People in the venture capital world have a variety of ave- 
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nues through which they can place their money to try to partici- 
pate in the explosion of technology. 

I am not sure I would do this, hut there are some VCs that say, 
we see X number of companies in this particular arena, we are 
going to invest in every one of them on the assumption that one 
of them will hit it and we do not know at this point which one it 
is. All right, somebody invests in that VC not knowing how the VC 
is going to make the bet among these 10 startups. 

One of the startups gets taken over by Mr. Bout. The fellow who 
invested in the VC is listed as a beneficial owner in that particular 
enterprise. He finds out that he has that kind of exposure and he 
says, I am not going to put in any money, I am not going to run 
that risk. 

Help me understand why he should not be concerned. 

Mr. Cohen. Senator, I think the answer to that question turns 
on how the term “beneficial ownership” will be defined in the legis- 
lation. I think our ideas, I tried to explain previously, is that it be 
a simple straightforward definition, and as well, a definition that 
does not require small holders of an interest in a corporation to be 
identified. But I think we are looking to set a threshold of owner- 
ship at a sufficiently high level that the beneficial owners, the need 
to be identified to the State, are those who have really a truly sig- 
nificant interest in the corporation. 

So I think in your hypothetical I am not sure that the person 
who invests in the VC firm, which then invests in a corporation in 
the first instance, would be identified as a beneficial owner and 

Senator Bennett. Well now, if we go where Senator Levin was 
going, who is the beneficial owner, the real live breathing person? 
It is the ABC Venture Capital Company. We have to get behind 
that veil and find out who owns the company. We go behind the 
veil and we find several investors, one of which is Senator Ensign’s 
family foundation. Who are the beneficial owners of his family 
foundation? 

Now we get to his kids and his kids are tainted with an inves- 
tigation that says somehow they are involved. These definitions 
have to be very important and I just echo what Senator Ensign has 
had to say about as you are putting them together, do not just talk 
to law enforcement. Do not talk to me from the law enforcement 
side because I do not know anything about that from personal ex- 
perience. 

But do not just talk to law enforcement. Talk to people in the 
business world and have them walk you through scenarios like the 
ones I have raised because they are going to come up with a whole 
lot more than I have come up with that are going to say, there will 
be unintended consequences of enormous complexity down the road 
from here that will end up causing people to say, I will not invest 
in this venture capital company or that venture capital company 
will not invest in these kinds of startups because we are afraid. 

The average law enforcement person says, you do not need to be 
afraid. As long as you do not do anything illegal, we are not coming 
after you. Yes, well let me tell you how zealous the attorney gen- 
eral in my State is to embarrass me, and I will not go any farther 
with that one, but I think you all know who I am talking about. 
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Pay attention to the people who are going to be making this thing 
work in their real lives. 

Chairman LlEBERMAN. Thanks, Senator Bennett. You know, in 
terms of the practical implications that you are focused on, you 
mention a picture of your grandchildren. Just for the record, would 
you indicate how many grandchildren you have been blessed with? 

Senator Bennett. Twenty, Mr. Chairman, and I am a far second 
with Senator Bunning. 

Chairman LlEBERMAN. But a strong second, I would say. Senator 
Carper. 

Senator Carper. You just asked. My first question would be of 
Senator Bennett. Senator Bennett, would that be 20 and counting? 

Senator Bennett. I believe we have shut down production at this 
point. [Laughter.] 

But you never can tell. 

Senator Carper. I once asked Senator Bunning, how many 
grandchildren does he have? It was 30-something, maybe 39. I once 
asked him, how do you remember all their names? And he said, we 
use nametags. Whatever works. 

A question, if I could, for both of our witnesses. Again, thank you 
very much for being here and for your input today. I just want to 
clarify the Uniform Law Commission approach. 

My understanding of the Uniform Law Commission model law is 
that the records contact and the responsible individual must be a 
real live person. I think in Section 2 it says that the records contact 
and responsible person must be a live person, not another entity. 
I just wonder, is there some confusion about the language in the 
Uniform Law Commission approach? 

Mr. Cohen. Senator, I do not think there is any confusion in 
what the Uniform Law Commission has done with respect to the 
records contact and responsible individual. They do require a live 
person. I think one of the concerns that we had with the legislation 
is that, I think, there is not an obligation for that live person to 
not be a nominee. And what I think is important in the legislation 
is that we get at the true beneficial owner and not someone who 
may be a nominee. 

Senator Carper. I am tempted to say that maybe we could tweak 
it a little bit and say really live person as opposed to real live per- 
son, but I think you get my point. We believe the language is actu- 
ally pretty straightforward. We are talking about a real live person. 

Secretary Cohen, if I could follow up with you. Would it be dif- 
ficult for law enforcement to identify the corporation formation 
agents in Delaware? 

Mr. Carper. Senator, I think that law enforcement would have 
some difficulty in identifying all the corporation formation agents 
in Delaware. I think as was previously indicated, Delaware has re- 
quired the registered agents to be known to the State and to have 
a place of business in the State, but I think that is distinct from 
the corporate formation agents. 

And one of the concerns that we have with the bill as currently 
drafted is that if the Treasury Department were required to regu- 
late company formation agents, we would have some difficulty in 
identifying all of the corporate formation agents in Delaware and 
around the country. 
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Senator Carper. As I said earlier, and I will say it again, I think 
Delaware might have been the first State in our country to adopt 
legislation responding to concerns expressed by law enforcement re- 
garding illicit practices of registered agents and we now regulate 
our commercial registered agents. We are not the only State that 
does that. I think Nevada does that now and I believe Wyoming 
does it as well. 

Assistant Secretary Cohen, a lot of attention has been paid to the 
Treasury Department’s definition of beneficial owner. I think you 
alluded to this in your comments, but as it is defined in the Treas- 
ury Department’s anti-money laundering regulations. 

Was this definition as drafted intended to apply to corporations? 
Wasn’t the definition really meant to apply to bank accounts, not 
to corporations? And why are these terms not interchangeable? 

Mr. Cohen. I think that’s exactly right. Senator. The definition 
that is currently in the legislation is taken from a regulation that 
is designed to implement the requirements that when a foreign 
person is seeking to open a private banking account that the bene- 
ficial owner of that private bank account be identified. 

In that context, you have presumably a sophisticated person who 
is opening a private banking account that legislation requires that 
there is a $1 million minimum in that bank account. So you pre- 
sumably have a sophisticated person dealing with a private banker 
and discussing who may be the beneficial owner of that bank ac- 
count. 

The context that we are considering today, of course, is beneficial 
ownership of a corporation, which is obviously a different question 
than beneficial owner of a bank account and also one in which, as 
I indicated previously, we want to facilitate the entrepreneur who 
may not be the sophisticated foreign person opening a private bank 
account to be able to understand readily and easily who the bene- 
ficial owners are. 

So that is why although we like our definition very much, for the 
foreign private banking account context, we do not think that it can 
be transferred into this context. 

Senator Carper. And I would agree. A follow-up, if I could. The 
Treasury Department, as head of the U.S. delegation to the Finan- 
cial Action Task Force, plays a key role in developing guidelines 
that govern anti-money laundering efforts within the United States 
and I think leads the U.S. enforcement internationally through 
FATF. 

Deep concern was expressed at our last hearing, as you may re- 
call, that the United States is not in compliance with the Financial 
Action Task Force Recommendation 33, which requires countries to 
obtain beneficial ownership information for the corporations formed 
under their laws. 

What countries are in compliance with FATF Recommendation 
33? 

Mr. Cohen. Senator, there are a few countries who have been as- 
sessed by FATF to be in compliance with Recommendation 33, al- 
though the vast 

Senator Carper. Like 10 or 20? 
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Mr. Cohen. Something in that neighborhood. The vast majority 
of countries, both FATF members and non-FATF members, have 
been found not to be in compliance. 

Senator Carper. Why are more countries not in compliance? 

Mr. Cohen. Well they are not in compliance frankly because this 
is a very difficult recommendation to comply with in the FATF rec- 
ommendations to obtain beneficial ownership information and 
there has been efforts in a number of countries and in the Euro- 
pean Union to come up with a mechanism to obtain beneficial own- 
ership information at the time of company formation. Frankly, they 
have not solved this problem effectively. 

I think the one jurisdiction that seems to have done this well is 
Jersey, not New Jersey, but the Island of Jersey, which is obvi- 
ously — 

Senator Carper. I was going to say, I find that hard to believe. 
[Laughter.] 

But, I will not say that. 

Mr. Cohen. But their economy and their business formation 
business is far different from what a major economy like the 
United States confronts. And so I think the reality is that most 
countries have not been in compliance and no country that is even 
remotely on par with the United States in terms of its economy has 
been able to solve this problem effectively. 

Senator Carper. Thank you for your responses. Thank you, Mr. 
Chairman. 

Chairman LiEBERMAN. Thanks you. Senator Carper. Senator 
McCaskill. 

OPENING STATEMENT OF SENATOR MCCASKILL 

Senator McCaskill. Thank you, Mr. Chairman. I completely un- 
derstand why this legislation is important and why we need to get 
it passed. Because of my experience in law enforcement and under- 
standing that having a thread to pull is sometimes the difference 
between success and failure in a huge investigation where if you 
can’t find any threads to pull then you hit that wall. There is no 
feeling of helplessness that is more acute than when you know 
there is really bad stuff out there and you cannot find the thread 
to pull. 

I know this legislation, if we do it right, will provide lots of 
threads for you all to pull. The problem is we have to be careful 
that the benefits outweigh the cost of compliance, both directly to 
businesses and indirectly to our economy. And that is the tricky 
part and that is why this definition is so important and why I 
think you are really going to have to focus with maybe a broader 
view than you typically would have. 

Because of what you do, you focus laser-like on how you continue 
the path of investigation to get the evidence you need to bring 
someone to justice and sometimes — I mean, there is a hyper focus 
that leaves out some of the things that Senator Bennett and Sen- 
ator Ensign have talked about. I do think it is important though, 
when we talk about this definition, that we are talking about some- 
one who is exercising control. I mean, what we are trying to get 
here is not who benefits from the corporation in terms of its suc- 
cess, but rather who is it that is in control. 
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While there are many venture capitalist firms that invest in cor- 
porations, they generally are not exercising control. Do either one 
of you have a comment on that in terms of that exercising control 
that we are trying to get to in this quest for the right definition? 

Ms. Shasky. Senator, I think you are exactly right. That is, at 
the end of the day, what we are concerned with, finding the nat- 
ural person or persons who are in control of that company. I pro- 
vided some examples of instances where we were able to identify 
the worst actors out there who used U.S. shell companies. But real- 
ly what happens most of the time is we have a victim who comes 
to us and reports a very difficult crime. We are very sympathetic, 
obviously, to the victimization, but the victim does not know who 
it was that perpetrated the crime and nor do we. 

It is these U.S. shell companies that are used as the shield be- 
tween law enforcement and the victim on one side, and on the 
other side of the shield the criminal perpetrator. If we cannot get 
behind that shield and identify who is ultimately exercising control 
over that company, we are not going to solve those crimes because 
we are unable to solve those crimes. 

Senator McCaskill. I think it is important for the record, I un- 
derstand — I do not think that anyone has asked this directly yet — 
I could give an answer here, but I think it is more important for 
you all to give an answer. What is the argument when someone 
says well, someone who is a criminal is not going to really put 
down the right name? They are going to make up a name. How do 
you address that concern that people have that we may be putting 
a burden on legitimate businesses while the bad guys are merely 
going to give fictitious information? 

Ms. Shasky. There are two answers to that. There are two re- 
sults that come from having effective legislation in this area. We 
do have a thread on which to pull, as you mentioned earlier, and 
the trail does not go cold. So we have an avenue to go down. Or 
in the alternative, the criminal chooses not to use U.S. companies 
to perpetrate his crimes. We have successfully hardened ourselves 
as a target of criminal perpetrators. 

U.S. shell companies are particularly advantageous to criminals 
because they come with an air of legitimacy. Using a shell company 
from a small offshore haven, that highlights for law enforcement 
that there may be a problem and that we need to look there. The 
United States, as everyone has mentioned, is mostly engaged in le- 
gitimate commerce, and therefore, it is very easy for criminals to 
hide their activities, their criminal activities in the stream of our 
legitimate commerce. If we harden the target, they will no longer 
be able to do so. 

Senator McCaskill. I know you said, Ms. Shasky, that you guys 
do not keep statistics on the use of shell corporations, but can you 
talk about it as a trend? Are you confident that this is a growing 
trend? Are you confident that this is something that is much worse 
today than it was a decade ago? 

Ms. Shasky. There is no question. Senator, and perhaps the best 
kind of anecdotal evidence of that is witnessed by myself and my 
colleagues every day as we train on this topic. We actually train 
law enforcement and prosecutors, both domestically and abroad, 
about the problem of U.S. shell companies, how you might inves- 
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tigate a case that involves this complex problem, what steps you 
can try to take. But we typically ask your question. 

And about a year ago, in fact, we had an audience of about 75 
investigators from nine different Federal agencies, as well as Fed- 
eral prosecutors from around the country, and we asked them just 
by a show of hands to tell us how many of them have had cases 
halted because they came to a U.S. shell company and the trail 
turned cold. They were no longer able to proceed. 

And sitting in that audience, it sure seemed to me that every 
hand in the audience was raised. And, if it was not every hand, it 
was nearly every hand. This is not a singular experience. This hap- 
pens time and again. Every time we go overseas to talk to our for- 
eign colleagues, lecture on money laundering, and how to inves- 
tigate it; after every one of those classes, we have some member 
of law enforcement approach us to discuss the problem of U.S. shell 
companies. They ask whether we can do anything to fix it. So it 
is extensive. 

Senator McCaskill. I heard both of you say that you are op- 
posed to the method of funding that this bill embraces. I under- 
stand that is the company line at this point and I get that. I really 
would, though, urge you all to whatever extent you can, run it up 
the chain. 

You know, I audited the use of these homeland security monies 
in my State and it was not good how a lot of this money was used. 
Suits sitting around in boxes that had never been opened, units in 
rural areas that had never really been formed, but they were get- 
ting money for stuff that probably in the long run is not a high- 
risk area. 

You all know that terrorists cannot succeed unless they move 
money. If shell corporations are being used to help terrorists move 
money, then it seems to me that this would be a great use of home- 
land security monies to the States because money is the weapon of 
choice as it relates to terrorists activities because we are not talk- 
ing about putting together armies. 

We are not talking about buying weapon systems. We are talking 
about moving money around the world in ways that are going to 
kill people. I hope you guys reconsider the position you are taking 
on the use of these homeland security monies. I think it would be 
important and I think we have to work on these definitions so we 
do not have unintended consequences. 

But I think this legislation is really important to national secu- 
rity, Mr. Chairman. 

Chairman LiEBERMAN. Thanks very much. Senator McCaskill. 
Senator Burris. 

OPENING STATEMENT OF SENATOR BURRIS 

Senator Burris. Thank you, Mr. Chairman, and to our two wit- 
nesses. This has been a very interesting hearing, and I am wearing 
several hats here. I am a former law enforcement person. I am also 
a former private business owner. I find this very interesting in 
terms of how we are going to deal with this. 

I am looking at several situations in terms of incorporation. I am 
talking primarily about the State of Illinois now. You can get the 
S Corp. You can do the C Corp. You can do the LLC. And those 
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are all registered with the Secretary of State. By the way, I am 
also a lawyer who did all these incorporations and I am going to 
deal with the other point in a few seconds here. 

Now if someone were to form a general partnership, you all have 
no access to any type of State records; is that correct? 

Mr. Cohen. That is correct. Senator. 

Senator Burris. I just want to make sure I get the legal basis 
clear. Because you are talking about documents that are just filed 
with some entity; is that correct? 

Mr. Cohen. [Nodding affirmatively.] 

Senator Burris. Now having served as a registered agent for sev- 
eral corporations and companies, and in your legislation you talk 
about the live person that Senator Carper was mentioning, I just 
wondered why all of that repository of information cannot be 
placed — I am sure you have all thought about this; I just maybe 
have not run across your notes — with that registered agent or re- 
quire every entity to have a registered agent that the documents 
would be with, pictures, and any change in the corporation would 
have to be on that registered agent? 

That would be a source that law enforcement could go to and 
there would be penalties for that registered agent for not keeping 
up with the changes in the corporate structure. For example, Illi- 
nois just caught up with this notary requirement. We can notarize 
stuff. Your law partner would bring it in and you would notarize 
it. There turned out to be a lot of problems with that, because my 
church got involved with all these notary frauds with the transfer 
of real estate and using defunct corporations, corporations that 
failed to file their annual reports to find out who is now defunct 
and then reincorporate the corporations and then take over. 

As a matter of fact, he took over our church, owned our church 
and sold off some of our empty land. We were able to get it back 
because they had a smart lawyer called Roland Burris, but anyway. 
[Laughter.] 

I am just wondering whether or not the registered agent exten- 
sion would be a solution to the problem that would cause whoever 
the players are in the corporate structure, that is who you go to 
if you — I served on a regulated investment company board and we 
created LLCs — LLCs to own LLCs, to own LLCs. Each one of those 
LLCs has to have a registered agent. 

Any entity that is filed should have an identifying person who 
then the Secretary of State could send law enforcement to and with 
a picture or whatever that registered agent would need to have on 
file, and if that registered agent is not keeping track of the cor- 
porate structure, then there would be certain liabilities on him. Is 
that within your thoughts? 

Mr. Cohen. Senator, we have been thinking about different 
methodologies for how the documentation should be held. I think 
our current approach is for corporations that are operating within 
the State, that it is sufficient for that corporation to have the docu- 
mentation available to law enforcement. If the corporation is not 
operating in the State, then someone in the State needs to have 
that documentation. 

It could certainly be the registered agent who could serve the 
dual purpose of being the registered agent for service of process 
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and other reasons, as well as the person that the corporation has 
designated to hold the documentation. 

Senator Burris. Would we have to change State laws to some ex- 
tent in this regard or would Federal laws be able to strongly sug- 
gest ways that they have gotten around the 10th Amendment for 
States to take certain actions? 

Mr. Cohen. I think there is a variety of ways to accomplish this 
and undoubtedly they will be required to have some changes in 

Senator Burris. Even if you had a corporation that was incor- 
porated in Illinois, it still has to have a registered agent and you 
still look to the registered agent of that corporation, have the re- 
sponsibility on that entity that is called the agent of that company 
and that agent should know every player, have a picture of every 
player, have a document of every change in that entity and there- 
fore you have your strings, as Senator McCaskill was saying, to 
really pull on. 

Mr. Cohen. Senator, I think that is one possible approach. I 
think we are in the process of discussing with each other, and as 
many of your colleagues have suggested, reaching out to the busi- 
ness community to formulate of the best approach to these various 
questions. No, I think your suggestion is a useful one. 

Senator Burris. Having been a registered agent, having formed 
corporations — I mean that is what I did in my legal practice nor- 
mally. And I even served as the registered agent for several compa- 
nies. The responsibility has been on me to file those annual reports 
and get in touch with the principals and keep them advised. And 
even if you are a Delaware corporation, you still are going to have 
to have a registered agent in Senator Carper’s State, wherever you 
are, whether Nevada or wherever. 

The other thing I do not want to see — I am not going to agree 
with any unfunded mandates here. Let’s not put anymore burdens 
on these State governments, because I have been trying now, Mr. 
Chairman, to get my bill out of this Committee that deals with giv- 
ing assistance to those State governments for their transparency on 
that stimulus money. 

Our State comptrollers, our State auditors — S. 1064 has not 
moved out of this Committee and those State governments are suf- 
fering right now with having to do all this accountability on this 
stimulus money that is coming in, but they have no money them- 
selves and we are holding up a piece of legislation here now that 
is an unfunded mandate on State governments. They are now try- 
ing to keep up with what the transparency accountability is sup- 
posed to be in those States with all those billions of dollars coming 
in and they have no other resources to do it. 

So I am hoping, Mr. Chairman, that S. 1064 can get the hold off 
of it and we can get it out of the Committee, because this is what 
we are going to do if we pass this legislation; you are going to have 
something that the States are going to have to do. There is not 
going to be any money and we are then going to find ourselves with 
the States struggling and suffering again and having to tell them 
they have to raise taxes. 

So I am not going to be that supportive of any legislation that 
is going to be without some funds going into those States to carry 
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on this activity, even though with my law enforcement hat on, I 
think it is a good idea. 

Chairman LlEBERMAN. Thanks, Senator Burris. As you know, I 
support that legislation. Unfortunately, there have been holds on 
it. 

Senator Burris. Yes, and Mr. Chairman, it is now your bill. 

Chairman LlEBERMAN. We should reason together 

Senator Burris. You and the Ranking Member took over my bill 
with the [Laughter.] 

Chairman LlEBERMAN. It wasn’t an unfriendly takeover. 

Senator Burris. It was a great takeover. I loved it because that 
gave it impetus and I just knew it was going to sail right through. 
I am wondering what happened. 

Chairman LlEBERMAN. We will see, I hope. Mr. Cohen and Ms. 
Shasky, I thank you very much. I am afraid we have to go on to 
the second panel because there is a vote called in about 45 minutes 
and I want to give the four witnesses time to testify and Members 
time to question them. 

I am sure there will be questions that will be submitted to you 
for the record and I appreciate your testimony. It has been very 
thoughtful and very forthcoming. I look forward to working with 
you. Thank you very much. 

We will call the second panel now, David Kellogg, Kevin Shep- 
herd, Jack Blum, and John Ramsey. Thank you all very much for 
being here. Thanks for your patience in sitting through the first 
panel. I thought it was an interesting, helpful panel and I hope you 
did too. 

This is a group of witnesses from outside the government who 
have practical experience and have different points of view that 
will be helpful to the Committee in reaching judgment on this leg- 
islation. We have reduced the time to 5 minutes. If you go over a 
little bit, we are not going to forcibly evict you, I assure you. 

The first witness is David Kellogg, President and Chief Executive 
Officer of Solers, a privately-held company that provides technology 
services to the U.S. Government, has more than 120 employee-own- 
ers — interesting — and involves multiple legal entities. 

Mr. Kellogg, we welcome you and invite your testimony now. 

TESTIMONY OF DAVID H. KELLOGG/ PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, SOLERS, INC. 

Mr. Kellogg. Thank you. Chairman Lieberman, and distin- 
guished Members of the Committee on Homeland Security and 
Governmental Affairs, for the opportunity to testify today on the 
impact on business of S. 569, Incorporation Transparency and Law 
Enforcement Assistance Act. 

Solers believes strong corporate governance and capital forma- 
tion are a vital part of any vibrant economy. We also agree with 
the priority of combating terrorism and money laundering. How- 
ever, I must express my serious concerns with S. 569 because it 
does not appear to combat money laundering and places additional 
burdens on American businesses during the worst economic down- 
turn in 75 years. 


^The prepared statement of Mr. Kellogg appears in the Appendix on page 395. 
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Founded in 1999, the Solers employee-owners are proud to be 
part of the effort to make our Nation safer through our primary 
lines of business, net-centric systems, and mission support services. 
We have a strong working relationship with the Department of De- 
fense and the intelligence community and our mission at Solers is 
to find practical and innovative solutions to meet the challenges 
they face in fulfilling their vital missions. 

To achieve these critical missions, Solers relies on our principal 
asset, our talented staff, which is comprised primarily of engineers 
and scientists. An important component to attracting and retaining 
our team is that our employees have the opportunity to own a piece 
of Solers as shareholders. As a result, Solers is privately-held by 
its employees, former employees and directors, and is a Virginia C 
Corporation with about 140 stockholders. 

The majority of Solers’ staff are owners and we found that they 
greatly value this benefit. With our employees owning stock in the 
company, they satisfy the broad definition of beneficial owners 
under S. 569. Upon review of S. 569, I was struck by several issues 
that I believe would both impede the effectiveness of the legislation 
such that it would not be an effective deterrent to illegal activity 
and at the same time, penalize legitimate law-abiding businesses 
and their workers. 

First, I would like to speak to the difficulty of determining bene- 
ficial ownership under S. 569. The bill lacks a clear cut definition 
of beneficial owner that can be understood and applied by lawyers, 
let alone by the common business person like myself. For example, 
as the bill is now written, a beneficial owner could include any 
number of individuals, including a shareholder, family member of 
a shareholder, individual who has power of attorney for a share- 
holder, an accountant employed or retained by the business, a lien 
holder, a bondholder of the company, a credit card company or fi- 
nancial institution extending credit to the business, and any other 
individual who may have a legal interest in or entitlement to the 
company or its assets. 

Further, any change in the relationship between any of these en- 
tities and the business would require new documents to be com- 
piled and filed with the appropriate legal authorities. With such an 
overly broad definition, the company would be required to track 
and file information that is beyond its control. The vagueness and 
lack of precision in a standard that requires an assessment of when 
as a practical matter a person exercises control is particularly trou- 
bling in a law that carries criminal penalties. 

Unquestionably, preventing money laundering, tax evasion and 
other illegal activities are laudable goals, but S. 569’s indiscernible 
requirement to disclose beneficial owners based on an uncommon 
and va^e definition used in this bill fails to advance these goals. 

Criminals will simply ignore S. 569’s requirements and legiti- 
mate companies will be unable to understand or comply with them. 
Second, I would like to speak to the privacy rights of investors, 
business owners and in Solers’ case, our employee-owners. S. 569 
requires States to amend their incorporation law practices to com- 
ply with new federally-mandated standards. This includes pro- 
viding and documenting the detailed personal information, includ- 
ing home addresses of all beneficial owners. 
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According to the National Association of Secretaries of State, at 
least 38 States require compliance with their own internal right- 
to-know laws and other regulations. Once States collect this data, 
it is immediately made public. Consequently, this private informa- 
tion is now in the public domain. 

I fear that the beneficial owner list of Solers’ employee-owners 
will be used by headhunters and competitors to recruit Solers’ staff. 
Like any other professional services firm, Solers’ staff is its most 
valuable asset and providing a list to professional recruiters and 
competitors puts Solers at a distinct disadvantage relative to the 
numerous public companies that have no such requirement. 

We urge you to consider a privacy provision for the beneficial 
ownership information to prevent its use by competitors, recruiters, 
other parties or activist groups who would use it for their own pur- 
poses. 

Third, operating in a competitive environment, businesses make 
decisions and seek to conceal them from their competitors. It is a 
well-established and legitimate business practice to protect trade 
secrets. These companies are not interested in breaking the law. 
They are interested in being a competitive, effective force in their 
industry. 

By passing S. 569, small companies will be placed at a competi- 
tive disadvantage in relation to the large public companies, part- 
nerships, sole proprietorships, and even foreign competitors. Ven- 
ture capital firms invest in new products and small companies. 
They form a vital cog in the formation of capital for small business. 
However, this financial backing is typically undisclosed so as to 
prevent market signaling. 

Under S. 569, these financing vehicles will now have to be pub- 
licly disclosed, potentially cutting off start-up financing for small 
businesses that account for 80 percent of the job growth in the 
United States. 

Fourth, S. 569 could also create other unintended consequences, 
including new and onerous recordkeeping requirements on States. 
While estimates vary by State, the National Association of Secre- 
taries of State estimate the cost of implementing S. 569 in Cali- 
fornia could be as high as $17.5 million. 

Finally, it is unclear how S. 569, by targeting only private and 
limited liability corporations, would stem money laundering or ter- 
rorist financing. Criminals will not hesitate to exploit the large 
loopholes and simply form business entities not covered by S. 569, 
leaving legitimate businesses with an unreasonable burden and 
criminal penalties for non-compliance. In that regard, S. 569 pun- 
ishes the whole class because of one student’s bad behavior. 

I appreciate the opportunity to speak to you regarding this im- 
portant issue. Again, while we share the goals of protecting the 
country, we do have disagreement with the methods being em- 
ployed. I seek to make sure that this legislation actually accom- 
plishes the goal without hurting legitimate business in the process. 

Thank you and I look forward to your questions. 

Chairman LlEBERMAN. Thanks, Mr. Kellogg. Am I right that you 
are a Virginia business, Virginia-based? 

Mr. Kellogg. Yes, we are a Virginia corporation. 
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Chairman LlEBERMAN. Right. Thank you. Next we are going to 
hear from Kevin Shepherd on behalf of the American Bar Associa- 
tion (ABA) Task Force on Gatekeeper Regulation and the Profes- 
sion. If I am correct, you are a lawyer who is with the Venable law 
firm? 

Mr. Shepherd. Yes, sir. 

Chairman LlEBERMAN. Thank you for being here. 

Mr. Shepherd. Thank you. 

Chairman LlEBERMAN. Please proceed. 

TESTIMONY OF KEVIN L. SHEPHERD, i MEMBER, TASK FORCE 

ON GATEKEEPER REGULATION AND THE PROFESSION, 

AMERICAN BAR ASSOCIATION 

Mr. Shepherd. Good morning, Mr. Chairman and distinguished 
Members of the Committee. My name is Kevin L. Shepherd. I am 
a member of the ABA Task Force on Gatekeeper Regulation and 
the Profession. I am also a former chair of the ABA Real Property, 
Trust, and Estate Law Section. 

I am a co-chair of the Real Estate Practice Group at Venable 
LLP in Baltimore and Washington and I am also the President of 
the American College of Real Estate Lawyers. I am here to present 
the views today of the ABA on S. 569, the Incorporation Trans- 
parency and Law Enforcement Assistance Act. 

I am very pleased to be here and I just want to say at the outset 
that the ABA supports all reasonable and necessary efforts to com- 
bat money laundering, tax evasion, and terrorist financing. Indeed, 
we have worked very closely with the Financial Action Task Force 
(FATF) and the U.S. Department of Treasury in developing risk- 
based guidance for the legal profession, not only domestically, but 
internationally. 

We are also in the process right now of implementing the FATF 
guidance for U.S. lawyers. These efforts underscore the ABA’s 
unwavering commitment to work with national and international 
authorities and constituents in combating money laundering, tax 
evasion and terrorist financing. The ABA, however, opposes the 
proposed regulatory approach set forth in S. 569 and any other leg- 
islation that would unnecessarily regulate State incorporation prac- 
tices and impose government-mandated suspicious activity reports 
on the legal profession. 

The ABA’s opposition is grounded in three core principles. First, 
S. 569 would essentially federalize State incorporation practices, 
meaning the States would have to obtain, keep current, and make 
available to law enforcement authorities beneficial ownership infor- 
mation on corporations and limited liability companies. 

In our view, the imposition of a Federal regulatory regime fo- 
cused on beneficial ownership information is not workable, would 
be extremely costly, would impose onerous burdens on State au- 
thorities and legitimate businesses, would run counter to formation 
practices in other countries, including Canada, Mexico, Japan, and 
China, and will not achieve the laudable goal of assisting Federal 
law enforcement authorities with pursuing and prosecuting crimi- 
nal activity. 


^The prepared statement of Mr. Shepherd appears in the Appendix on page 402. 
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These impediments, coupled with a simply unwieldy definition of 
beneficial ownership and the bill’s focus only on a limited number 
of entities, would sow confusion into the formation process that 
would not enhance law enforcement’s goals. 

Second, S. 569 would create a new class of financial institutions 
known as formation agents that would be subject to enhanced anti- 
money laundering requirements. Because lawyers assist clients in 
forming corporations, partnerships, trusts, and limited liability 
companies, the designation of formation agents as financial institu- 
tions subject to the AML requirements threatens to sweep in U.S. 
lawyers and treat them as the functional equivalent of banks. 

Third, S. 569 could potentially impose suspicious activity report- 
ing (SAR) requirements on the legal profession, meaning that law- 
yers would have to report to governmental authorities a suspicion 
that their clients are engaging in money laundering or terrorist fi- 
nancing activity, and at the same time, the lawyers would be pro- 
hibited from telling their clients that they are telling the govern- 
ment about this SAR. 

These requirements are in direct conflict with ethical obligations 
of confidentiality, the attorney-client privilege, and the core rela- 
tionship of the attorney to the client. They could also undermine 
the rule of law by dissuading clients from seeking legal counsel 
from lawyers on proposed courses of conduct. 

The ABA believes that a more effective and workable solution 
would involve collective and collaborative action of State govern- 
ment representatives working with the U.S. Departments of Treas- 
ury and Justice. Although the ABA has not taken a position on any 
such proposal since we favor the State-based approach, we suggest 
that Congress give this solution an opportunity to be implemented 
and assessed for its effectiveness before imposing unprecedented 
Federal regulation of State incorporation practices. 

The ABA believes that the effort to designate formation agents 
as financial institutions is premature and does not take adequate 
account of the implications for the legal profession. In light of the 
other initiatives that the legal profession is undertaking on a vol- 
untary basis, such as the development of the good practice guid- 
ance I just mentioned, the ABA believes that the imposition of 
AML requirements on the legal profession is unnecessary. 

I would like to speak a moment about the significant efforts of 
the ABA to respond to the concerns sought to be addressed by S. 
569. For the last 2 years, I have been working with my ABA task 
force colleagues, together with legal professionals from around the 
world and also with FATF and the Treasury Department, to de- 
velop risk-based guidance for the legal profession dealing with cli- 
ent due diligence. 

FATF has been working actively with specially designated non- 
financial businesses and professions, including lawyers, to produce 
voluntary risk-based guidance for the legal profession to ensure 
that adequate client due diligence is performed at the outset of the 
client relationship so as to minimize the risk that lawyers will be 
used by unscrupulous clients to launder illegally obtained money. 

We have been working with members of U.S. specialty bar asso- 
ciations, together with our counterparts from the United Kingdom, 
in this effort and we have attended numerous meetings with FATF 
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officials to prepare this guidance. This proposal for legal profes- 
sionals was released hy FATF last October. This was a major 
achievement for the FATF and resulted directly from the active 
and extensive participation of the U.S. legal profession in this ef- 
fort. 

Education of U.S. lawyers regarding AML and counterterrorist fi- 
nancing compliance is an important cornerstone of an effective 
AML compliance program. The ABA, as well as members of other 
specialty bar associations, continue to be active in this educational 
area. Through the efforts of members of the ABA Gatekeeper Task 
Force, as well as others within the ABA, the American College of 
Real Estate Lawyers, the American College of Mortgage Attorneys, 
the American College of Trust and Estate Counsel, and other pro- 
fessional organizations in the United States, we have been devel- 
oping additional voluntary client due diligence guidance in collabo- 
ration with members of the Treasury Department. 

On a personal note, I have written extensively on this topic in 
an effort to educate the U.S. legal profession on this important 
issue: Combating money laundering, tax evasion, and terrorist fi- 
nancing activity while minimizing the impact on our economy and 
State regulators are critical objectives. The ABA, together with 
other private and government sector groups, has expended a con- 
siderable amount of resources, but has made great headway in de- 
veloping an effective solution to the identified problem. 

We continue to support collaborative State efforts and oppose 
premature Eederal legislation. We look forward to working with 
you to develop a workable solution and a comprehensive solution 
that addresses the mutual objectives of all concerned. 

I want to thank you for giving us the opportunity to present the 
views of the ABA on S. 569 and I would be delighted to answer any 
questions you may have. 

Chairman LlEBERMAN. Thank you very much, Mr. Shepherd. 
Good testimony. Now we go to John Ramsey, National Vice Presi- 
dent of the Eederal Law Enforcement Officers Association. Wel- 
come and please proceed. 

TESTIMONY OF JOHN R. RAMSEY, i NATIONAL VICE PRESI- 
DENT, FEDERAL LAW ENFORCEMENT OFFICERS ASSOCIA- 
TION 

Mr. Ramsey. Thank you. Chairman Lieberman, and distin- 
guished Members of the Committee. I would like to thank you for 
the opportunity to testify today. I appear before you today in my 
official capacity as the National Vice President for the Federal Law 
Enforcement Officers Association (FLEOA). 

On behalf of over 26,000 members of FLEOA, I am memori- 
alizing our support for S. 569. The proposed legislation is very im- 
portant to the FBI, Immigration and Customs Enforcement, and 
the Internal Revenue Service members, as they are the lead agen- 
cies that investigate money laundering and terrorist financing 
cases, as well as other Federal law enforcement agencies. 

Incorporation transparency is an invaluable tool to combat na- 
tional and international crime and terrorism, hinder the financing 


^The prepared statement of Mr. Ramsey appears in the Appendix on page 414. 
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thereof, and frustrate the ability of perpetrators to hide and benefit 
from the proceeds of these crimes. While criminals cower behind 
the anonymity of their corporate filings, they continue to exploit 
the system as a means to commit terrorist financing and money 
laundering. 

Using a registered agent or attorney as the front person for their 
company, these terrorists and criminals are able to circumvent law 
enforcement and accomplish the following five things, use shell 
company bank accounts to launder millions of dollars, use shell 
companies to attempt to acquire significant ownership interests in 
a financial institution, purchase real property through their shell 
companies to be used as stash houses for stockpiles of drugs or 
weapons, operate money remitter businesses to move their illegal 
proceeds to offshore accounts, and engage in cyber terrorism at- 
tacks by disseminating contaminated e-mails from ostensibly legiti- 
mate companies. 

By attacking and addressing the above five mentioned points 
would allow for greater protection of our vulnerabilities with re- 
gards to our own homeland security front. We are aware of some 
of these concerns that have been voiced by industry and at the 
State level with respect to this bill. Specifically, this bill does not 
require any State to enact any law with respect to corporations. It 
merely requires the States to add the relevant question to their ex- 
isting incorporation forms and make the information available to 
law enforcement upon presentation of a legally authorized sub- 
poena or summons. 

This information is beneficial to law enforcement and homeland 
security to prevent the misuse of U.S. corporations by criminals 
and other wrongdoers within or outside of the United States. With 
regards to cost, beneficial ownership information can be collected 
via existing electronic incorporation methods and stored in existing 
electronic databases. Alternatively, such information can be ob- 
tained by adding the relevant question and space for a response on 
existing paper incorporation forms. 

The lack of truthful disclosure is not necessarily an obstacle, but 
merely identifies the direction in which to proceed in order to iden- 
tify the criminal enterprise and ultimately showing the criminal in- 
tent. 

Law enforcement’s ability to investigate and enforce the provi- 
sions of the Bank Secrecy Act has been impeded by terrorist and 
criminals who hide behind the corporate veil. This costs law en- 
forcement agencies a substantial amount of time and money, for ex- 
ample, long-term surveillance and subpoena service on numerous 
third parties. It also allows the terrorists and criminals to remain 
about 10 steps ahead of law enforcement. FLEOA maintains the 
identity of the real beneficial owners should be made available to 
law enforcement officers who again make legally authorized re- 
quests pursuant to official investigations. 

I would like to share with you one example — I would be glad to 
share more later if you would like — regarding a case. The owner of 
La Bamba Check Cashing Company, Inc. was sentenced in connec- 
tion with $132 million in false currency transaction reports. On 
June 23, 2009, in Miami, Florida, Juan Caro and the company he 
owned and operated, Maytemar Corporation, doing business as La 
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Bamba Check Cashing, was sentenced to one count of conspiracy 
and 15 substantive counts of failing to file currency transaction re- 
ports. 

He was sentenced to 216 months in prison and ordered to pay 
a $250,000 fine. The court also ordered the forfeiture of more than 
$11 million in cash and property. The Maytemar Corporation was 
also sentenced to probation, which is the only possible sentence for 
a corporation. 

According to the evidence presented at trial, the defendants exe- 
cuted a scheme to assist individuals and entities in South Florida 
to cash checks in anonymity in exchange for a commission based 
on the face value of the check. Other defendants working with Mr. 
Caro identified and recruited customers, mostly local construction 
companies and subcontractors who were interested in cashing 
checks at La Bamba through shell companies that the defendants 
owned or controlled. 

In this way, the construction companies participating in the 
scheme would cash checks payable to the shell companies and get 
back cash from La Bamba. Thereafter, the defendants would file 
currency transaction reports (CTRs) with the Treasury Depart- 
ment, falsely stating that the shell company and/or nominee owner 
had conducted the transaction, concealing the true parties involved 
in the transaction and the source of the funds. 

For this service. La Bamba Check Cashing, Mr. Caro and others 
earned substantial fees. Through the course of the conspiracy, the 
defendants in this case filed CTRs with the Treasury Department 
reflecting transactions in the name of the shell companies. These 
transactions totaled more than $132 million. 

While our membership respects the free spirit of enterprise in 
our country, we do not want to see the United States adopt the fi- 
nancial safe haven image of other countries around the world. If 
our country’s laws require individuals to register firearms and ve- 
hicles, the same should apply for a corporation. The consequences 
for allowing terrorists and criminals to exploit our corporate filing 
system are severe. 

In the spirit of homeland security and protecting our great na- 
tion, we cannot permit this to continue. The content of this bill 
does not disvalue the American dream, but it addresses the Amer- 
ican deception. We should not continue to allow corporate secrecy 
to be used as a shield to hide corporate misconduct. 

We hope your Committee will embrace the importance of S. 569 
and work together to move it forward. I would like to thank the 
Committee Members for my time and would be glad to answer any 
questions. 

Chairman LlEBERMAN. Thank you very much, Mr. Ramsey. And 
last. Jack Blum is the Chairman of Tax Justice Network tJSA. I 
think I am correct that you previously were with Baker and 
Hostetler? 

Mr. Blum. Yes, that is correct. 

Chairman LlEBERMAN. And may have also had service here in 
the U.S. Senate? 

Mr. Blum. Fourteen years ago. 

Chairman LlEBERMAN. It is a pleasure to welcome you back and 
we look forward to your testimony now. 
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TESTIMONY OF JACK A. BLUM,i CHAIRMAN, TAX JUSTICE NET- 
WORK USA; AND MEMBER, ADVISORY BOARD, GLOBAL FI- 
NANCIAL INTEGRITY 

Mr. Blum. Thank you, Mr. Chairman, Senator Ensign, and Mem- 
bers of the Committee. I have a prepared statement. I ask that it 
be made part of the record. 

Chairman LlEBERMAN. Without objection. 

Mr. Blum. What I would like to do is simply focus on the prob- 
lem and urge all of you not to let the details that we are talking 
about here prevent addressing the serious problem we have. 

The serious problem comes from the fact that incorporation is 
now available on the Internet to anybody with almost no checking 
as to who they are. They get the documents not a terribly long time 
after they fill out their Internet forms and then to try and figure 
out what is being done with that corporation is well nigh impos- 
sible. 

The worst part of it is you do not even have to be the individual 
who is setting it up. You can be another corporation from another 
jurisdiction which has equally weak controls over who sets up a 
corporation. So, for example, if I were trying to fund a terrorist op- 
erating, let’s say in the United States, what I would do would be 
set up a U.S. company, have that corporation be owned by some 
entity, for example, offshore, and then in turn have the U.S. cor- 
poration open the bank account. 

They would be able to do that by providing, let’s say officer and 
director information for the offshore company and the next thing 
wire money in from wherever and provide a card to whoever wants 
to use it inside the United States. 

At the very minimum, we should be checking under all of the 
various worldwide sanction lists the identity of individuals who 
want to open a corporation. We have focused on the problem of the 
individual small business owner and I am terribly sympathetic to 
that because in private practice, I have represented some small 
business owners. The difficulty that a small business owner has is 
not incorporation. I have had to take them through dealing with 
regulatory agencies at the State and local level. I challenge anyone 
who says the problem will be the added burden of incorporation to 
try to open a restaurant in Maryland. 

It turns out that there is a lot more that you have to do and 
many other hurdles to jump. So I am very focused on how we get 
at these people who are coming in to abuse the system and misuse 
the system. I am also terribly concerned about following the trail. 
Time and again, conmen have used anonymous corporations to 
block any ability on the part of anyone to figure out who they are. 

And it turns out that is both civil and criminal. And here I would 
say that I would like to see much more information available in 
discovery and private litigation. The reason is, if a con man moves 
money to a corporation and there is no information about who is 
behind it or what is going on, there is no way to pursue the recov- 
ery of that money through civil litigation. 

It is in the nature of all criminal activity that fraud is least 
policed and least enforced by the criminal justice system. The cases 


^The prepared statement of Mr. Blum appears in the Appendix on page 418. 
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are complicated. If you come in with a client who has been de- 
frauded, they say to you that is a civil matter. Well that is fine, 
but there ought to be some trail of responsibility and that means 
being able to identify where the corporation is, who is behind it, 
not simply get a corporate name and a dead blank from there. 

So these are the core issues as far as I am concerned. I think we 
can get around the problem of identifying beneficial owners with 
some pretty easy things. Who is putting up the money? What kind 
of business are you going to be in and where is it located? And with 
basic information about the live person who is going to direct the 
money and the bank accounts, who that person is. With that kind 
of information, law enforcement can move forward and I cannot see 
that any legitimate business person would be inhibited by having 
that available. 

I will be happy to answer any questions you might have. Thank 
you for letting me speak. 

Chairman LlEBERMAN. Thank you very much, Mr. Blum. I am 
going to suggest that the Members reduce our time of questioning 
to 5 minutes as well, so we can get to the vote on the Senate floor. 

Mr. Shepherd, you have expressed some significant concerns 
about the requirements the legislation before us could place on at- 
torneys who help clients complete the information process. You 
have offered some suggestions, certainly intentions to work to- 
gether. 

I wonder if you would draw it out a little bit more and tell what 
steps you think should be taken. I am speaking out from the other 
side to make sure that lawyers and other formation agents are not 
wittingly — of course, we assume most times — aiding and abetting 
fraud, tax evasion, or money laundering, for instance, for the use 
of shell companies. 

Mr. Shepherd. Yes, Mr. Chairman, I would be happy to answer 
that question. 

First and foremost, we have been meeting with FATF, on behalf 
of the legal profession, for the last 5 or 6 years. We have asked at 
every meeting we have had with FATF to show us examples of 
typologies where lawyers have been used unwittingly in the facili- 
tation of money laundering and terrorist financing. 

FATF has been unable to show us one typology globally where 
lawyers have been used unwittingly. We have asked that repeat- 
edly of FATF. No answer forthcoming on that, so that suggests to 
us that the problem probably does not exist, otherwise FATF would 
have provided typologies on that. 

Second, we have been very active in developing risk-based guid- 
ance for the legal profession with FATF. We did not have to engage 
with FATF, but we did. We used the financial institution risk- 
based guidance as a template that was developed in June 2007 be- 
tween FATF and the financial institution industry. Taking that as 
a template for the designated non-financial businesses and profes- 
sion sectors, including lawyers, accountants, and others, we devel- 
oped risk-based guidance for the legal profession over the course of 
a year and a half with direct engagement with FATF. 

We dealt with some very difficult issues, including beneficial 
ownership issues, with FATF during that process, but we worked 
through the issues. Suspicious transaction reporting requirements. 
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we worked through that very difficult issue for the legal profession. 
So I think that demonstrates that we are willing to engage with 
FATF and with governmental authorities both domestically and 
internationally to grapple and resolve some very difficult issues 
that face the legal profession. 

In fact, what we are doing now is that we have the FATF risk- 
based guidance for the legal profession in place. We have developed 
good practices guidance t^hat is given out to various groups, espe- 
cially bar associations, the ABA, and other constituents as a imple- 
mentation tool for what the risk-based guidance is all about. 

Most lawyers are unfamiliar with the FATF risk-based guidance. 
What this does, the good practices guidance, is to get it out to all 
the U.S. lawyers so they can understand and appreciate what the 
risk-based approach means. It is a cost benefit analysis and I think 
it is good instruction to the U.S. legal community. 

Chairman LlEBERMAN. Thank you. Mr. Kellogg, a question for 
you. You spoke about the practical problems that this legislation 
could cause you and your business and I think you made your point 
and I heard it clearly. I assume that you also recognize that there 
can be a problem here in terms of the law enforcement and I won- 
der if you have thought about — and this is what the Committee is 
striving for — what is the appropriate balance between law enforce- 
ment’s need for useful information and the understandable con- 
cerns of the business community that you have expressed? 

Mr. Kellogg. There has been a fair amount of discussion about 
law enforcement only having access of this information if they were 
to provide a subpoena or have some other review prior to going to 
a State for this information and I think that is a very sufficient 
and necessary condition to get the information. 

One of my concerns from a privacy standpoint is that at least 38 
States currently publish all of their incorporation filings, I guess, 
as a matter of public record and it would certainly be easy for those 
States to just go ahead and say, we are going to publish this bene- 
ficial ownership information along with the State incorporation in- 
formation. 

This is really private information that I think needs to be pro- 
tected. Now there have been a number of references to having to 
set up separate databases the States would have to do, and that 
certainly would be very welcome and I would balance that. 

So I think that if you can set up a separate database, that the 
State will protect the sensitive information and make it available 
to law enforcement under subpoena or other official requests, I 
think that would be sufficient. 

Chairman LlEBERMAN. Thanks for that answer. My time is up. 
Senator Ensign. 

Senator Ensign. Mr. Kellogg, I think it is very important that we 
had you here and heard your perspective and yours is just one of 
many perspectives from small businesses. You have one type of 
setup with employee-owners, but there are other perspectives, I am 
sure, that are out there as well and that is why I think that it is 
important to hear from folks like yourself about — we need to hear 
from many others. 

Mr. Blum talked about that it would be very easy to just provide 
the information on who provides the money. You made the point. 
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Could you reiterate your point on venture capital and how that 
could have a chilling effect on all businesses? 

Mr. Kellogg. There has heen a fair amount of discussion today 
about the difference between who exercises control and who actu- 
ally provides the money and there is actually a difference in most 
businesses as to who provides the money and who exercises control. 
Most businesses have a general manager, an operator, some person 
that actually is in control of the day-to-day operations of the busi- 
ness and the investors and other folks are more passive in that 
sense. 

The problem that I see more than anything else is that there is 
a real complicating factor from the standpoint of wanting to be able 
to establish a new business that competes with say an existing 
business and you want to keep it quiet while you are still in the 
development phase. I mean, a lot of the times if you are developing 
a new product or you are developing a new service, you would like 
to enjoy some level of trade secrecy with that and so you want to 
bring it to market. And then when you bring it to market, you are 
going to tell everybody about it at that point, but you would like 
to have it ready to go and be ready to take on customers, and that 
is a very legitimate practice. Entrepreneurs and others drive effi- 
ciency in the economy by competing with larger businesses and 
finding new ways to do things. 

Some level of secrecy is helpful from the standpoint that if you 
have good financial backing, people are going to take you a little 
bit more seriously and potentially compete with you more rapidly. 

Senator Ensign. Have you or are you aware of any definition of 
this beneficial ownership that would strike the balance between 
small business and law enforcement? 

Mr. Kellogg. I am going to beg that I am not a lawyer. I am 
a common businessman and I am not sure that I want to weigh 
into saying how are you going to define beneficial owner, so I am 
going to decline to say that I am an expert in that area. 

Senator Ensign. One of the reasons we do not necessarily want 
an expert, because you want the average small business person to 
be able to understand it. That is one of the reasons that the lan- 
guage needs to be that simple, is because you may not want to hire 
a lawyer to — no offense to the lawyers with the ABA at the table — 
but that is one of the things that actually the first panel testified. 
They want to make the definition simple enough to where you do 
not have to hire all these consultants and lawyers to be able to set 
up a simple business shell to be able to get into business. 

You want to have the proper entity set up that meets your needs, 
but you want to make it simple enough and those definitions need 
to be simple enough where just the average person can understand 
it without hiring a lawyer. So that is why we need regular people. 

Mr. Kellogg. Well, I would concentrate on who controls it more 
than the beneficial ownership. I mean, that makes more sense to 
me in terms if you want to find this real live person. 

Senator Ensign. Is it a percentage of control? 

Mr. Kellogg. I think that is a hard question to answer because 
any kind of little threshold, criminals are just going to read what- 
ever it is that the threshold is and try and get around it. 
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Senator Ensign. Mr. Chairman, in the State of Nevada, the 
Gaming Commission requires certain people to he licensed. These 
are usually bigger businesses. These are not smaller businesses 
and they are very expensive to get licensed, by the way. 

But it goes to the fact of control. It used to be any key employees, 
but they have really defined it down now and even a small percent- 
age of ownership does not necessarily mean that you have to be 
identified as one of the key employees. But it really, over the 
years — and we may want to even look at some of the definitions in 
that regard simply because that is going to be more of what Mr. 
Kellogg is talking about. 

As far as actual control of the company, I think that is really 
what we need to be looking at. 

Chairman LiEBERMAN. Thanks, Senator Ensign. It is a good idea. 
We should look at that. Senator Levin. 

Senator Levin. Thank you, Mr. Chairman. First let me agree, 
that is the effort here, is to get to the people who control the com- 
pany and the definition of beneficial owner should focus on control. 
I think that is an important point. I think that is a common ap- 
proach, as a matter of fact. 

The Treasury told us this morning, and the Justice Department, 
that they are going to work on a definition. I think it was fairly 
clear that the definition is going to focus on that aspect, beneficial 
ownership not the small shareholders, but who controls the entity. 
So I think your testimony is very helpful in that regard, Mr. Kel- 
logg, and we thank you for it. 

Mr. Ramsey, there is authorization in this bill to allow DHS 
grant funds to be used for costs that are incurred by the States, 
adding a line to their forms in order to enable them to collect the 
beneficial ownership information. Now I am wondering what your 
reaction to that is in terms of you represent law enforcement per- 
sonnel. Is that a useful expenditure of DHS grants? Do you view 
that as something which we should not even authorize? What is 
your reaction? 

Mr. Ramsey. I do not know if FLEOA would actually take a posi- 
tion on that, but I would say that it appears that the monies would 
be going toward law enforcement in a matter of you are putting 
monies into a program that in the long run actually assist law en- 
forcement in its investigations. 

Senator Levin. That is very helpful. Thank you. And that is, of 
course, the point of it, and one of the reasons why this bill has been 
referred to this Committee. But if your organization does have any 
further thoughts on that, would you just share them with this 
Committee? 

Mr. Ramsey. Sure. 

Senator Levin. On that issue. Mr. Shepherd, are you familiar 
with the NCCUSL proposal? 

Mr. Shepherd. Yes, I am. Senator Levin. 

Senator Levin. Would you agree that the proposal does not re- 
quire corporations to identify the natural persons who are the ben- 
eficial owners of a corporation and that instead, it simply requires 
corporations to identify their owners of record? 

Mr. Shepherd. The act. Senator 

Senator Levin. NCCUSL, their proposal. 
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Mr. Shepherd. The NCCUSL model legislation, yes. It contains 
two concepts of records contact and responsible individual, both of 
whom must be natural, breathing, warm people. 

Senator Levin. That is for the contact person. 

Mr. Shepherd. That is for the records contact. 

Senator Levin. But that person then is supposed to disclose who 
the owners of record are and that owner of record under NCCUSL 
could be, for instance, another corporation; is that correct? 

Mr. Shepherd. That is right. 

Senator Levin. Because there has been some confusion about 
that. The living, breathing person that we are looking for is the 
beneficial owner, the person that controls, and under the NCCUSL 
proposal, there has to be a person to whom you can go, but that 
person then is required to say who the owner of record is. That 
owner of record need not be a living, breathing person. It could be 
a corporation? 

Mr. Shepherd. Let me just elaborate on that. 

Senator Levin. But is that correct? 

Mr. Shepherd. Well I think that requires some clarification. 
Senator. On the NCCUSL model, legislation went through a se- 
ries — in a evolutionary process and we introduced a concept of a re- 
sponsible individual and the purpose of that was to make sure that 
law enforcement could contact the responsible individual because 
that person should be informed as to the control, management, and 
direction of the underlying entity. 

Senator Levin. Should be. 

Mr. Shepherd. That is right. 

Senator Levin. Can they be identified as the record owner of a 
corporation? 

Mr. Shepherd. Under the NCCUSL proposal, I think that was 
certainly the intent. Senator, to do that. 

Senator Levin. So they could identify a shell corporation in Pan- 
ama or someplace as the record owner of that company? 

Mr. Shepherd. That is right, because in some of these situations, 
you are talking about tier entities. 

Senator Levin. I think we ought to ask FATF. By the way, there 
has been a reference to FATF this morning and as to the conversa- 
tions which Mr. Shepherd had with FATF. I think it would be use- 
ful for us to ask FATF for their position on this proposal on the 
bill, but also give them a chance to comment on Mr. Shepherd’s 
testimony as well. 

Mr. Ramsey, there is a question of tipping off a corporation to 
law enforcement under the NCCUSL proposal. Would you agree 
that under their proposal there is that problem, that there would 
be a tip off to the real owner if they want to give it to us, of the 
law enforcement’s interest and that is a problem which we could 
avoid if we have a confidential disclosure just to the State and that 
disclosure could only be to law enforcement? 

Mr. Ramsey. Yes sir, I believe that currently law enforcement 
has to go to the company to gather information, which could actu- 
ally tip our hand in the investigation. This bill could actually pro- 
vide a more discreet avenue of obtaining this information, possibly 
through the Secretary of State’s office, without tipping our hand 
and telling everybody we are in that investigative mode. 
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Senator Levin. Finally, because I’m over my time, Mr. Blum, do 
you have a comment on the tipoff issue? 

Mr. Blum. I think the tipoff issue is very serious because if you 
go to the people who are in essence involved with the perpetrators 
and say, oh tell us who is really behind this, they are likely to 
move the money very quickly. Money moves with the speed of light 
and one of the objectives in these criminal cases is to freeze the 
money and apply it either for the benefit of the victims of a crime 
or to prevent further use of the money for terrorist or other pur- 
poses. 

Senator Levin. Thank you. My time is up. 

Chairman LiEBERMAN. Thanks, Senator Levin. Senator Carper. 

Senator Carper. Thanks. Mr. Shepherd, in your testimony, I 
think you discussed the fact that the bill before us is prospective 
in nature and it only covers new corporations that form after the 
bill’s enactment. 

I think that leaves maybe 18 million corporations that have al- 
ready been formed out of compliance with this bill. Could you dis- 
cuss some problems with that? 

Mr. Shepherd. Well I think the way I read the bill is that the 
intent is to cover corporations and LLCs that are formed after the 
effective date of the bill. The concern is you have an estimated 18 
million corporations and LLCs currently in existence. What do we 
do with them? Are they covered? Are they not covered? 

So you are in effect creating a dual formation system or system 
that will be covered by this bill or not covered by this bill because 
you have 18 million entities not covered, not subject to these disclo- 
sure requirements, and then you have the new ones subject to it. 
So you are creating a duality that perhaps is unintentional, but I 
think that is a shortcoming of this legislation. 

Senator Carper. Wouldn’t the Uniformed Law Commission ap- 
proach capture more corporations and hopefully more criminals? 

Mr. Shepherd. That is right. The NCCUSL proposal covers not 
only LLCs and corporations, but also partnerships and trusts, plus 
it contains a transition provision that for a 2-year period the exist- 
ing entities would be required to comply with the NCCUSL provi- 
sions. 

Senator Carper. All right, thank you. Thanks to all of you for 
being here today and for your testimony. Mr. Kellogg, as a defense 
contractor, I can imagine that there are potential national security 
concerns if employee information is made public. 

Could you describe how this bill would impact companies in sen- 
sitive areas, defense, maybe technology, exports and the like? 

Mr. Kellogg. Well Senator, that is actually one of my concerns. 
I will tell you that without going into detail, we certainly have been 
concerned about network vulnerability for a great period of time 
because we have for official use only. International Traffic in Arms 
Regulations ITAR-controlled and proprietary information on our 
computer networks, so there is substantial valuable information 
that needs to be protected just from a privacy standpoint. 

We would be concerned about a list of employees going out pub- 
licly from the standpoint that foreign intelligence service poten- 
tially would get a list of people in order to target, in order to say 
the typical routine would be to steal their laptop out of their car 
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and try and get a recording of their password or user name or some 
other mechanism in order to he able to get into the network. 

And then you would normally try and place a key logger event 
on a machine and that would start externally sending information 
out. That is a concern that we have, although I think it is some- 
what unique to our industry and there are much larger implica- 
tions relative to the competitive advantages of smaller private busi- 
nesses and LLCs relative to their larger competitors of disclosing 
the ownership information. I think that is a bigger concern. 

Senator Carper. I think those are good to point out. Back to you 
if I could, Mr. Shepherd, for my last question before time expires. 
As we discussed in the first panel with Assistant Secretary Cohen, 
a lot of attention has been paid to the Treasury Department’s defi- 
nition of beneficial owner. It is defined in the Treasury Depart- 
ment’s anti-money laundering regulations. 

Could you help us better understand why this definition of bene- 
ficial owner is difficult to apply in the corporate context? 

Mr. Shepherd. Yes, Senator. I think there are a number of 
issues with that. One deals at the outset with the terms used in 
the definition of beneficial ownership. You have the word “control,” 
it is not defined. You have the definition “indirectly or directly” no- 
where to be defined. 

The phrase “control, direct, or manage,” is nowhere to be defined. 
So you have these concepts in there and what is troubling about 
the definition is that you are dealing with corporations and LLCs, 
totally different vehicles, and when you talk about control in the 
general sense about voting control, voting power, it is different in 
a corporation than it is in a LLC. 

So I think the definition needs to respect the distinctions be- 
tween these two legal entities. 

Senator Carper. And one more quick question, if you can re- 
spond briefly. Mr. Shephard, you mentioned that the ABA is work- 
ing with FATF. We discussed the issue on the last panel, but if you 
could talk a little bit more about FATF’s rating on the United 
States. 

Why is the recommendation so difficult for other countries, not 
just for the United States, to implement? 

Mr. Shepherd. Yes, Senator. In 2007, the mutual evaluation re- 
port prepared by FATF on the United lUngdom indicated that con- 
sultants had concluded that the definition of beneficial ownership 
is incapable from a law interpretation standpoint of precise defini- 
tion as a matter of law. So even the FATF report included views 
from consultants that the definition of beneficial ownership was not 
very clear. 

The definition of beneficial ownership in this legislation differs 
from the FATF definition, but both suffer from some ambiguities. 
So I think that it is important that FATF recognized the difficulties 
in applying the definition of beneficial ownership to the various 
countries. And as you can see from the mutual evaluation reports 
that I have seen, most countries received a partially compliant 
grade. Other countries, such as the United States, received a non- 
compliant. 

But again, you receive four different grades under FATF, compli- 
ant, largely compliant, partially compliant and non-compliant. The 
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majority of the countries are partially compliant. That is just one 
notch above non-compliant. So I think that demonstrates the dif- 
ficulty that FATF has had and the countries have had, frankly, in 
complying with Recommendation 33. 

Senator Carper. All right, thanks. Mr. Chairman, I would just 
say not every committee hearing that we have provides, I think, a 
roadmap to a common sense compromise where there are legiti- 
mate concerns on all sides and a lot of stakeholders refuse to 
take — I think this has been very constructive. I really want to 
thank you for scheduling this hearing and for each of our witnesses 
for coming in and for testifying. 

Chairman LiEBERMAN. Well thank you. Senator Carper. I appre- 
ciate what you said and I appreciate the spirit of it. Senator Levin. 

Senator Levin. Just very quickly. Thank you, Mr. Chairman, for 
your holding again this hearing. Two quick things. One, if the ABA 
has any suggestions relative to a good definition of beneficial 
owner, we would welcome that. The Treasury and the Justice De- 
partments are working on it and if you have problems, which I 
think you do, with the current Treasury one or its application in 
this circumstance, we would hope the ABA would offer, not just 
offer, but actually give us a definition that you think is a simple, 
workable one. 

And second, finally, Mr. Kellogg, on your comment about some- 
times secrecy is needed in terms of the business needs of new busi- 
ness, there is a way to address that. We do in our bill, which is 
to say that the information must be kept private unless there is a 
subpoena. It is up to the State to decide whether or not to release 
that information and we could tighten that further, I think, fol- 
lowing your suggestion, which is that we would say that informa- 
tion is only available by subpoena, but a State could specifically au- 
thorize. It would have to take a separate legislative action to do it. 

We are trying to protect the rights of States here. We are trying 
not to intrude on them more than is necessary for Federal law en- 
forcement purposes. So we put this language in saying you cannot 
make this public without a subpoena, and only to law enforcement. 
But we had to put it in there to protect States’ rights. Hey, if the 
States want to release it, they can. We could tighten that further 
to make sure it was a conscious decision on the part of the State 
to release it, to take into consideration your concerns, to say this 
cannot be released by the State unless they specifically legislate to 
do that. 

I think you made a legitimate point which we could 

Chairman LiEBERMAN. Forgive me for doing this, but we are 
about to miss a vote. 

Senator Levin. I thank you again. 

Chairman LiEBERMAN. I would welcome a response for the 
record. I hope Senator Carper’s evocation and invocation is carried 
forward based on the very helpful testimony of all given. It will be 
great if we can come to a compromise on this, because we all have 
the same goal. 

The record will be kept open for 15 days to allow for further 
questions or statements. I thank you very much. I apologize for 
cutting you off. The hearing is adjourned. 

[Whereupon, at 12:33 p.m., the Committee was adjourned.] 
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APPENDIX 


Examining State Business Incorporation Practices: 

A Discussion of the Incorporation Transparency and Law Enforcement 
Assistance Act 
Chairman Joseph Lieberman; 

June 18, 2009 

Good afternoon and welcome to our hearing today on the 
Incorporation Transparency and Law Enforcement Assistance Act - a bill 
that results from the persistent work of the Permanent Subcommittee on 
Investigations. 

I want to thank my good friend and colleague Senator Levin, who 
chairs the subcommittee, for introducing this legislation after an intensive 
review of state incorporation procedures. The PSI staff has dedicated many 
hours to this issue, dating back more than nine years. The subcommittee held 
a hearing in November 2006 and has identified numerous law enforcement 
problems caused by the use of U.S. shell companies for illicit purposes. I 
commend them for their work. 

Each year, nearly two million new corporations and limited liability 
companies are established in the 50 states and the District of Columbia. 
That’s more than 5,000 new businesses per day. This is the American way - 

capitalism at its best: generating revenue and creating jobs. 

I 
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But, each year, some new businesses are incorporated for improper or 
illegal purposes. Criminals may try to use registered corporations to defraud 
innocent people, to cheat tax authorities, to hide the true nature of their 
transactions, or to launder ill-gotten funds. No one can put a figure on the 
number of corporations set up for illegal purposes, but some experts have 
estimated that billions of dollars may flow through such corporations every 
year. 


Right now, a majority of states require some basic information from 
those seeking to establish a corporation. Most require the name and address 
of the company, the name of a “registered agenf ’ who represents the 
company, and a list of “officers” or “directors.” This information is 
typically considered a public record. 

It is also customary, however, for states to allow the individuals with 
actual ownership interest - including the investors who control the 
corporation or partnership - to remain anonymous to state authorities. This 
can become a problem for law enforcement officials who may have cause to 
investigate a suspicious company. Often, the trail goes cold when they 
search public records or contact a Secretary of State’s office, because the 
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state has no record of the real people behind the incorporation - the people 
who may be using the business for illicit purposes. 

Senator Levin’s bill is designed with these law enforcement 
investigations in mind. His bill would set a national minimum standard 
intended to force states to collect and maintain information about a 
corporation’s underlying owners to help law enforcement in its work. The 
bar is set higher for foreign owners, whose identities must be verified by the 
company’s registered agent before the state can process the forms and set up 
the corporation. The bill gives states the authority to decide whether to keep 
the beneficial ownership information private or to make it a matter public 
record. 

This is a transparency requirement, plain and simple, with stiff new 
penalties for providing false or insufficient information. Justice Lewis 
Brandeis famously said, “sunshine is the best disinfectant” - and since PSI 
held a hearing on this issue in 2006, opening the curtains to let the sun flood 
in, at least two states have revised their beneficial ownership laws to make 
them more transparent. 
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But a well-intended desire for more “sunshine” must be weighed 
against other factors, including the privacy rights of those making personal 
investment decisions, the potential costs of administration and enforcement 
that would fall on companies and state governments, and the real impact the 
law would have on both investigations and prosecutions. 

Senator Levin’s bill, for example, would not force states to verify the 
accuracy of information provided before granting a new entity its legal status 
— a potential loophole that criminals could continue to exploit even if this 
legislation was adopted. 

The Uniform Law Commission, represented by one of our witnesses 
today, has drafted an alternative proposal that would leave companies in 
charge of maintaining the required information. Forty-four out of the 50 
states already require corporations to keep on file lists of all members or 
shareholders of record at their principal offices. The Uniform Law 
Commission’s approach would seek to strengthen and update that practice. 

So today, we’ll try to better identify and understand the problem, as 
well as discuss the potential solutions. We have an array of witnesses well 
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schooled in business incorporations and in corporate investigations. I look 
forward to their testimony as we try to limit illegal operations, without 
damaging the smooth flow of commerce for legitimate corporations and 
corporate purposes. 
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OPENING STATEMENT OF SENATOR CARL LEVIN (D-MICH) 
BEFORE THE U.S. SENATE 

COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 

ON 

EXAMINING STATE BUSINESS INCORPORATION PRACTICES: 

A DISCUSSION OF THE INCORPORATION TRANSPARENCY 
AND LAW ENFORCEMENT ASSISTANCE ACT 
June 18, 2009 


Senator Lieberman, thank you for holding this hearing to focus on the fact that we 
are forming about 2 million U.S. corporations and limited liability companies each year 
without knowing who is behind them, 

U.S. corporations with hidden owners have created a serious law enforcement and 
national security problem. We will hear today from witnesses about U.S. corporations 
established by the military in Iran which is a state sponsor of terrorism; we will hear 
about U.S. corporations involved with money laundering; about U.S. corporations used to 
commit tax evasion, and more. They all have one thing in common: their real owners - 
the legal term is “beneficial owners” - are hidden from view. Here is one example of 
what is going on. 

In 2004, one of our key law enforcement agencies, Immigration and Customs 
Enforcement or ICE — who is here today - uncovered a collection of U.S. companies that 
were secretly controlled from entities located in Panama. The investigation began when 
bank reports showed that a single company formed in Utah was participating in nearly 
$150 million in suspicious international wire transfers. Further investigation by ICE 
uncovered a network of nearly 800 hundred U.S. companies, dispersed among nearly all 
50 States, controlled by the same Panamanian entities. These companies were 
transferring large amounts of money to each other and to high-risk jurisdictions overseas. 
The companies claimed they were paying for the import or export of goods, but foreign 
authorities indicated no such goods were being shipped. In effect, the money transfers 
were part of a massive financial shell game, in which U.S. companies were being used to 
disguise the movement of funds and mask suspicious activity. 

When ICE obtained the incorporation records for the 800 U.S. companies, not one 
identified a company’s true owner. After analyzing the available information, ICE found 
that nearly 200 companies had been formed in Utah and used the same company 
formation agent in a small office in a Salt Lake City suburb. That company formation 
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agent also served as the companies’ registered agent within the State to accept service of 
process. When questioned by ICE, the Utah registered agent indicated that he had 
formed the companies at the request of another company formation agent located in 
Delaware and believed all were “shell companies” with no real business operations in the 
United States. 

The Delaware company formation agent was already well known to law 
enforcement. No less than eight previous investigations had led to its doors, each of 
which involved millions of dollars in suspected money laundering by U.S. shell 
companies. When questioned by ICE in prior cases, the Delaware company formation 
agent freely admitted that he knew some of the corporations he formed or caused to be 
formed were intended to move money out of Russia and some former Soviet republics. 

He also said that he sometimes sold U.S. companies to the same overseas buyer at the 
rate of 40 companies per month. When asked about the actual owners of the 200 Utah 
companies, the company formation agent was unable to provide law enforcement with 
any names, since that information was not required by law. The end result was that the 
ICE investigation, like the eight before it, hit a dead end, unable to proceed due to the 
lack of beneficial ownership information. A hearing exhibit summarizes this case. 

Michael Chertoff, former Secretary of the U.S. Department of Homeland Security 
(DHS), wrote the following: 

“In countless investigations, where the criminal targets utilize shell corporations, 
the lack of law enforcement’s ability to gain access to true beneficial ownership 
information slows, confuses or impedes the efforts by investigators to follow 
criminal proceeds. This is the case in financial fraud, terrorist financing and 
money laundering investigations. ... It is imperative that states maintain 
beneficial ownership information while the company is active and to have a set 
time frame for preserving those records.” 

Here’s another aspect of the problem. A few weeks ago, members of my staff 
conducted an Internet search and found numerous company formation agents advertising 
the sale of U.S. companies and trumpeting the fact that U.S. companies can be formed 
without disclosing the names of any company owner. 

One of the most blatant was Corporations Today Inc., which advertises its ability 
to form U.S. corporations in nearly every State with minimal cost and effort. A copy of 
some of its internet ads is presented in two hearing exhibits. This chart [Chart One] 
reproduces one of its advertisements offering the sate of “aged” corporations, meaning 
companies which Corporations Today formed years earlier. One of the companies, on 
sale for $6,000, is advertised as coming with four years of tax returns and an existing 
employer identification number (BIN) issued by the IRS. Why buy an aged corporation? 
According to Corporations Today, “obtaining bank loans may be easier when you can 
show you have history.” So is “obtaining corporate credit cards and leases. For example, 
Dell Computers lease only to corporations 6 months old or more.” This ad invites fraud - 
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enabling hidden owners to pretend they’ve had a corporation operating in the United 
States for years when they haven’t. 

These are not isolated cases. In the previous hearing we held on this topic, we 
presented evidence on Nevada First Holdings, a company formation agent which formed 
thousands of companies, allowed over 1,800 of them to use its address as their business 
address, provided nominee directors and officers to enable the true company owners to 
“retain a higher level of anonymity,” and instructed its employees to open bank accounts 
and obtain Employer Identification Numbers from the IRS for companies sold to hidden 
third parties. That U.S. shell corporations are used in numerous crimes within the United 
States is well known, as described in reports we obtained in our last hearing from the 
Justice Department, DHS, IRS, Treasury and others, identifying U.S. corporations with 
hidden owners as a significant law enforcement problem. What may be less well known 
is the parade of requests being made by foreign law enforcement trying to track down the 
owners of U.S. corporations suspected of committing crimes in their countries. Some of 
those requests are set out in another hearing exhibit. 

Despite mounting evidence of misconduct by U.S. shell corporations, despite 
Internet advertisements selling U.S. corporations with promises of anonymity, despite the 
years of law enforcement complaints, many of our States are reluctant to admit there is a 
problem in establishing U.S. corporations with hidden owners. Too many of our States 
are eager to explain how quick and easy it is to set up corporations within their borders, 
without acknowledging that those same quick and easy procedures enable wrongdoers to 
utilize U.S. corporations in a variety of ways both here and abroad. 

In 2006, the leading international anti-money laundering body in the world, the 
Financial Action Task Force on Money Laundering - known as FATF - issued a report 
criticizing the United States for failing to comply with the FATF standard requiring 
countries to obtain beneficial ownership information for the corporations formed under 
their laws. FATF gave the United States two years, until July 2008, to make progress 
toward compliance with the FATF standard. Next week, FATF is scheduled to review 
U.S. actions on this matter. How can we justify our failure to do what we have 
committed to do - obtain beneficial ownership information for the corporations formed 
within the United States? We can’t. 

For those who say that if the United States tightens its incorporation rules new 
companies will be formed elsewhere, it is appropriate to ask exactly where they will go. 
In compliance with the FATF standard, every country in the European Union is now 
required to get beneficial ownership information for the corporations formed under their 
laws. Even many offshore secrecy jurisdictions request this information, including the 
Bahamas, Cayman Islands, Jersey, and the Isle of Man. 

The Levin-Grassley-McCaskill bill that is the subject of today’s hearing, S. 569, 
would assist our law enforcement community instead of thwarting it, and would also 
enable the United States to meet its commitment to FATF. Our bill would require States 
to add a question to their incorporation forms asking for the names and addresses of the 
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beneficial owners of a proposed corporation. States would not be required to verify the 
information, but penalties would apply to persons who submit false information. 
Prospective corporations with foreign owners would also be required to submit a 
certification from an in-state company formation agent that the agent had verified the 
owners’ identities and obtained passport photographs for them. This beneficial 
ownership information would have to be updated annually. If law enforcement issued a 
subpoena or summons to obtain the ownership information, States would supply the data 
contained on its forms. Funds that are already provided to States on an annual basis by 
the Department of Homeland Security (DHS) could be used to pay for the minimal cost 
associated with adding a question to their incorporation forms. This chart [Chart Two] 
summarizes how the bill would work. 

Introducing this legislation wasn’t our first choice. In fact, at the request of the 
States, we delayed introducing any bill for a year to provide the States with an 
opportunity to craft their own solution. But when it became clear that the States would 
not step up to the plate, I introduced a bill cosponsored by Senator Coleman and then 
Senator Obama in the last Congress. That legislation is identical to the Levin-Grassley- 
McCaskill bill before this Committee today. 

S. 569 has since been endorsed by a host of law enforcement groups including the 
Federal Law Enforcement Officers Association, the Fraternal Order of Police, the 
National Association of Assistant United States Attorneys, and more. It has also been 
endorsed by good government groups combating financial and corporate abuses, 
including the Tax Justice Network USA, Global Financial Integrity, Citizens for Tax 
Justice, Public Citizen, and more. I have submitted their letters of support for inclusion 
in the hearing record. 

Today’s hearing will discuss, not only our bill, but also an alternative proposal 
developed by the National Conference of Commissioners on Uniform State Laws 
(NCCUSL) at the request of the National Association of Secretaries of State (NASS). 
Unfortunately, the NCCUSL proposal fails to cure the problem and would create a host 
of new ones. 

Most significantly, the NCCUSL proposal would not require those seeking to 
form a U.S. corporation to provide the names of the beneficial owners to the State. In 
fact, the term “beneficial owner” never appears anywhere in the proposal. 

Instead, the proposal creates a complex and time-consuming procedure, 
summarized in this chart [Chart Three], which requires law enforcement to get the name 
of a company’s so-called records contact from the State, chase down that individual, and 
ask that individual to ask the U.S. company under suspicion for certain ownership 
information. If the U.S. company responds, it is not required to provide its beneficial 
owners, but what are essentially its owners of record, which could be shell companies 
here or offshore. If the company is involved in crime or has been dissolved, the records 
contact individual will likely come back empty handed. So instead of getting the 
beneficial ownership information it needs, law enforcement will be chasing its tail after 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm 00099 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



94 


5 


the misconduct has occurred and maybe after the suspect company has shut down. And 
to add to the futility of this convoluted process, it may not produce useful information. 

Another problem involves timing. Instead of collecting beneficial ownership 
information at the time a new U.S. corporation is being formed as our bill does, the 
NCCUSL proposal would allow hidden persons to obtain a U.S. corporation, misuse it, 
and only after the fact, set up a process for requesting ownership information. Worse, the 
proposal would require law enforcement to direct its information request, not to a State 
on a confidential basis, but to the suspect company itself which would then be alerted to 
the investigation. Informing suspects of active U.S. law enforcement investigations is not 
a good way to thwart or punish crime. 

There are other problems with the NCCUSL proposal as well. For example, it 
would create confusing new terminology and incorporation requirements, including 
requiring persons forming a new corporation to supply a “record contact,” “responsible 
individual,” “initial public organic record,” and “entity information statement.” Defining 
those new terms and requirements would require wholesale changes in State law, instead 
of using the minimalist approach in S. 569 of simply adding a new question to existing 
State incorporation forms. 

Another problem is that the “responsible individual” referenced in the proposal is 
defined so loosely that a nominee corporate director or officer in an offshore jurisdiction 
could qualify as such a party, and deny taw enforcement requests for information by 
invoking offshore secrecy laws. Still another flaw is that the NCCUSL proposal is 
strictly voluntary, and any State that adopted it would be placed at an immediate 
competitive disadvantage by requiring more ownership information than its peers. 

The fact is that only federal legislation can level the playing field among the 
States and, by requiring all States to take the same action within the same period of time, 
ensure that no State suffers a competitive disadvantage from collecting beneficial 
ownership information. In addition, only federal legislation can impose consistent, 
nationwide penalties on persons who submit false information to obtain use of a U.S. 
corporation. Only federal legislation c£m end the misuse of U.S. corporations, assist our 
law enforcement in combating this misuse, and bring the United States into compliance 
with its international commitments within a reasonable timeframe. 

The purpose of corporations is not to hide owners and thwart law enforcement; 
the purpose is to limit financial liability for owners. Our States should not be enabling 
corporate owners to remain hidden from law enforcement. It is time to stop wrongdoers 
from turning U.S. corporations into convenient vehicles for crime and other misconduct. 

Again, thank you. Senator Lieberman for holding this hearing today. 
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Contact officer; 
Telephone: 
Facsimile; 
Issue date; 


Michaei O'Neil! 

+ 61 2 9374 2538 
+ 61 2 9374 2763 
18 June 2009 


The Honorable Car! Levin 
Chairman 

Permanent Subcommittee on investigations 
Committee on Homeland Security and 
Government Affairs 
United State Senate 
Washington, DC 20510 


Dear Senator levin, 

I refer to your request, for Australian case studies showing the use of entitles incorporated under 
the iaws of some states in the United States of America-Following is a brief submission, 
Attachment 1 with case studies in summary form, and Attachment 2 providing these case studies 
in more detail. However, we note that the final tax position is yet to be settled in some cases. 

We are very pleased to assist your efforts in enhancing the integrity of our respective taxation 
compliance systems. 


Yours faithfully, 




Michael D'Ascenzo 
Commissioner of Taxation 
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Submission from the Australian Taxation Office 


The ATO believes that the use of secrecy havens (that may hide control or beneficial ownership of 
assets or Income) continues to present a high compliance risk to Australia. The issues that require 
consideration include tax avoidance and evasion, investor fraud, manipulation of markets and 
sometimes more serious crimes like money laundering. 

In our opinion, entities established In some states of the USA, for example some US incorporated 
companies, have some of these same attributes as entities established in secrecy havens. 

The ATO works with partner agencies in Australia and internationally (including the US internal 
Revenue Senrice) to attack abusive schemes linked to secrecy havens. 

Our current compliance activity Includes around 700 audits and 23 criminal investigations, raising 
tax liabilities exceeding $300 million and restraining criminal assets worth $75 million. 

One important strategy for the Australian Tax Office is engagement with secrecy havens with a 
view to enhanced cooperation, transparency and reforni. 

This transparency includes commitments to tax treaties or Tax Information Exchange Agreements 
and the repeal of laws that obscure the underlying beneficial owners of bank accounts and/or 
entities. 

In this context, we are pleased to provide to the US Congress some case studies showing the use 
of US coqiorations in schemes that may be linked to tax avoidance and evasion. We note, 
however, that the final position is yet to be settied in some cases. 

These case studies are based on our compliance cases, with deletion of names/details to comply 
with Australian laws regarding privacy and secrecy of taxpayer information. 

Consistent with our international collaboration, where our compliance activities suggest a relevant 
link, we will continue to share data and work cooperatively with the IRS. 

Attachment 1 is a prdcis of our case studies. 

Attachment 2 provides these case studies in mors detail. 
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Attachment 1 


Case 1 

US Corporation established as an executive share remuneration entity to 
cloud underlying ovmership. Pot^tiai compliance risks relate to tax law, 
ojrporations law and regulation of Australian seoirities/equitles. 

Case 2 

int^position of a US CorporatkMi In a chain of haven entities to hide the 
beneficial ownership of tens of millions of dollars. 

Case 3 

Use of US and Samoan entities to disguise ownership In a service contract 
for an Australian medical practice. Possible $6 million capital gain may be 
hidden. 

1 

Use of US corporations in two schemes. The first involved an investment 
scheme promising large (uncommercial) profits. The second involved the 
sale of licences for franchises. These US corporations may facilitate 
defrauding investors and hiding profits of the promoter (tax avoidance or 
evasion). 

nn 

Scheme involving a US corporation and a Cook Islands 
superannuation/retirement fund. Scheme to hide a $1m profit on the sale of 
plant. 

Cases 

Use of secrecy haven entitles (induding some US corporations) to inflate 
debt and interest tax deductbns. One case involves Interest tax deductions 
increasing significantly as a result of this scheme. 

Case 7 

Cross border financing arrangement involving a US Corporation to derive 
tax free dividends in Australia and to claim iarge interest deductions. 

Cases 

Shifting ownership of Australian securities to a US Coiporation entity 
resulting in access to foreign tax credits which shelter the income against 
Australian tax 
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Attachment 2 


Case 1 

An Australian public company established a US corporation linked to its executive share 
remuneration scheme. 

Because of the lack of transparency associated with this entity, It Is diffioult to determine 
compliance with Australian and US laws including taxation, corporations regulations, and the 
securities market. 

Enquiries are ongoing, however potential compliance risks Include: 

• Hiding assets/income from tax agencies/creditors; 

• Over claiming tax deductions; 

• Opacity preventing accurate valuation; and 

• Potentially blocking the application of accruals tax regimes (eg controlled foreign 
corporations) because of the difficulty in determining control and beneficial ownership. 


Case 2 

The taxpayer established a haven foundation of which they were nominated as a beneficiary. The 
taxpayer signed a mandate agreement in favour of a Swiss based bank which administered the 
haven foundation. That foundation had subsidiary entities Incorporated in Bermuda and the British 
Virgin Islands, which In turn had subsidiary entities incorporated In the USA. 

The interposition or layering of entities, including the US corporation, was Intended to obscure the 
beneficial ownership of tens of millions of dollars. 


Cases 

An Australian medical practice was restnictured to enter into a new service contract. 

The service provider was an Australian company, AUSCO, which was wholly owned by a US 
Corporation (USCO). STARCO, In turn, owned by a Samoan company described as a "bearer 
debenture company'. 

After some years, STARCO sold its Interest in AUSCO for $6 million. 

Enquiries are ongoing, however potential compliance risks include: 

• The medical practice understating its income; 

• Shifting profits/capital gains offshore (approximately $6 million); 

• Stripping assets from companies to benefit individuals (the medical practitioners); and 

• Tax avoidance / evasion. 
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Case 4 

The taxpayer incorporated two companies In the state USA. These two companies held bank 
accounts In Hong Kong, Singapore and Macau. The two US Corporations were used for two 
different uses. 

First Scheme 

The taxpayer commenced an investment scheme in 2001 which attracted investors by promising 
large returns on investments. Investors sent over $1 million to the foreign bank accounts controlled 
by the US Corporations. All of the investors in the scheme lost their money. 

The taxpayer advised the investors that he had nothing to do with the US Corporations. He also 
claimed that he did not know who the controller of the companies was. 

Second Scheme 

The second US Corporation held "licences" from franchises. Franchises were sold to Australian 
investors. Upon the failure of these franchise businesses, the taxpayer denied his 
ownership/control of this American entity. 


Mischief 

The taxpayer directed the two US Corporations to send amounts to his Australian company in a 
round-robin scheme, claimed the amounts were loarts and as such claimed large interest tax 
deductions. 

The taxpayer had claimed that he was not the controller of the two American companies, insisting 
that he is merely an account signatory. The taxpayer also claimed that another US company was 
the corporate director of the first two US entities. 


Result 

After extensive questioning and numerous denials the taxpayer has recently admitted that he was 
the controller of the American companies. 
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Cases 

1 . Taxpayer Is a director of Australian company, AUSCO. 

2. AUSCO owned ‘^lwdgets■ for which they had paid $10,000. 

3. A US Corporation, PCO and trust were established to purchase the widgets for $1 0,000. 

4. The PCO on sold the widgets to another unrelated Australian company for $1 million. 

5. The PCO profit of almost $1 million was paid through the trust to a superannuation / 
retirement fund located In the Cook Islands. 

6. This Cook Islands fund loaned this $1 million to the taxpayer in Australia, who used these 
fund to repay his loans to AUSCO. 

Compliance Risks 

• Whether this scheme is a sham to hide a $1 million profit 


Cases 

This particular case study has appeared In a number of variations using US entities or secrecy 
havens internationally. In a typical case, a foreign parent company sells shares it holds In Its wholly 
owned Australian resident group or subsidiary to a newly incorporated Australian company. The 
shares are sold at market value. The new company pays for the shares by Issuing shares in itself 
and borrowing from an off-shore related entity locat^ in the USA. The new company's balance 
sheet shows the shares as an asset and its debt and equity equals the value of those shares. This 
restructure increased debt levels and interest tax deductions substantially. 

Compliance Risks 

Converting equity holdings in Australian subsidianes to a mixture of debt and equity to maximise 
interest deductibility. 


Case 7 


The following summary provides an example of a situation in which It appears that USA tax 
advantages (utilisation of foreign tax credits) may be gained as a result of the use of a US 
corporation. The anangement was apparently initiated by a USA banking entity which incorporates 
subsidiaries in the Cayman Islands and Delaware for the purposes of the facilitating the transaction 
outlined below. 


1 . An Australian entity borrows from a third party lender to Invest in redeemable preference 
shares Issued by a US subsidiary of the USA bank. 

2. The US subsidiary on-lends those funds to a Cayman Islands registered subsidiary of the 
Australian entity. 

3. The Cayman Islands company then lent the funds back to the Australian entity which uses 
these funds to repay the third party borrowing, thus completing the round-robin. 

4. The investment by the Australian bank in the US subsidiary results in it deriving non- 
assessable income and claiming a deduction for interest on funds borrowed from Its 
Cayman islands subsidiary in respect of that income. 


on Rr»Y £Sf$n rH/tr cm obhr ai irttoai >a 


1114 


.iftl fnw ftOIR 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm00109 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



104 


Cases 

The arrangement can be summarised as follows; 

1 . Australian bank, as part of Its liquidity management strategy, held a portfolio of securities 
on which the bank derived Interest income and was fully taxed. It then established an 
Australian subsidiary, Aust Sub, to participate in the scheme. 

2. The portfolio of securities transferred from the Australian Bank to capitalise Aust Sub was 
used to fund the subsidiary's investment into a US Partnership. Under the partnership 
agreement even though Aust Sub contributed only 60% of the partnership capital it was 
entitled to 98% of partnership Income. 

3. However, Aust Sub was entitled to 98% of the USA tax paid as foreign tax credits. 

4. The US Partnership elected to be taxed as a corporation for USA tax purposes but for the 
purpose of Australian tax continued to be treated as a partnership. 

5. Aust Sub returned 98% of the net income of the partnership as assessable income and 
then claimed foreign tax credits equal to 98% of the USA tax paid by US Partnership. 

6. This arrangement allowed Aust Sub to continue to receive income equal to the amount of 
Interest derived on the portfolio less an arrangement fee and to gain the benefit of foreign 
tax credits. As a result Australian Subsidiary effectively paid no tax In Australia on its 
Interest income. 
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CASE HISTORY: 

INVESTIGATION OF 800 U.S. SHELL COMPANIES UNABLE TO 
PROCEED DUE TO UNKNOWN CORPORATE BENEFICIAL OWNERS 


Upon request, U.S. Immigration and Customs Enforcement (ICE), a leading law 
enforcement agency within the U.S. Department of Homeland Security, provided the U.S. Senate 
Permanent Subcommittee on Investigations with the following information about a money 
laundering investigation that was unable to proceed, because ICE was unable to obtain 
information on the true owners, or beneficial owners, of a number of U.S. shell companies 
suspected of involvement in crime. 

In October 2004, ICE received information from foreign law enforcement that a 
company, incorporated and registered in the State of Utah, was linked to suspicious transactions 
totaling nearly $150 million. Further investigation by ICE revealed that the company was jointly 
owned by two offshore entities located in Panama. Investigative analysis revealed that the two 
offshore entities were part of a larger Panamanian group of holding companies, all located within 
the same Panama City office suite, which owned or controlled nearly 800 (as of 2005) U.S. 
corporate entities dispersed among nearly all of the 50 United States. 

The transactions in which the Utah company was a participant, involved companies, 
controlled by the Panamanian network, that transferred large amounts of money to each other 
and into and out of high-risk jurisdictions, most often in Europe and former Soviet bloc 
countries. The purpose of these transactions was often listed as payment for the import or export 
of goods, but information from foreign law enforcement often indicated that the underlying 
import/export of tangible products was non-existent. In effect, the funds transfers appeared to be 
part of a massive financial shell game, in which U.S. entities were used as shell companies to 
disguise the movement of funds and conceal criminal activity behind seemingly legitimate 
transactions. 

ICE investigators located and interviewed the registered agent of record for the Utah 
company. In addition to the company under investigation, ICE learned that this registered agent 
was also the agent of record for over 200 corporate entities registered in Utah and associated 
with the Panamanian holding companies. The registered agent identified the Panamanian 
holding companies as “clients of a client,” who he identified as a registered agent in Delaware, 
who was employed by a prominent incorporation service provider there. The Utah registered 
agent stated he was in frequent contact with the Delaware registered agent who requested the 
company registrations and provided only the information required to be collected % Utah law, 
which is minimal. The Utah registered agent further explained that he believed many of the 
companies he registered for the Delaware agent were “shell companies,” because they were 
created but not maintained. 

Further investigation uncovered 8 past ICE (and U.S. Customs) cases involving the same 
Delaware incorporation service provider, the same Panamanian holding companies, and multiple 
U.S. companies: 
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1) In 1998, Belorussian authorities requested the assistance of U.S. Customs to determine the 
corporate ownership of a Delaware company suspected in the smuggling of automobiles and 
stolen property in Byelorussia. The company’s registered agent in Delaware admitted to U.S. 
Customs agents that the company was one of many incorporated on behalf of a Latvian client 
who would then sell the companies to other clients abroad. 

2) In 1998, Russian authorities requested the assistance of U.S. Customs to determine the 
ownership of a company suspected of smuggling American cigarettes into Russia. U.S. 
Customs agents determined that the company was registered in Delaware and jointly owned 
by two of the Panamanian holding companies. 

3) In 1 998, Latvian authorities requested the assistance of U.S. Customs to determine the 
ownership of a Delaware company suspected of violations of Latvian customs laws. U.S. 
Customs agents interviewed the incorporator who stated that he incorporated such companies 
on behalf of a specific customer who would then sell the companies to overseas buyers. 

4) In 2000, Polish authorities requested the assistance of U.S. Customs to determine the 
ownership of a company suspected of false invoicing of exports from Poland to the United 
States. U.S. Customs agents identified the company as registered in Delaware. U.S. 

Customs agents interviewed the incorporator who identified the company as one created for a 
foreign individual who requested the incorporation of approximately 40 companies a month 
through the incorporator’s company. The incorporator stated that the companies were 
created to move money out of Russia, Latvia, and other former Soviet republics. 

5) In 2001, Ukrainian authorities requested the assistance of U.S. Customs to determine the 
ownership of a company suspected of being a front for criminal activity in Ukraine. U.S. 
Customs agents identified the company as a Nevada registered entity, which had been 
registered in Nevada on behalf of the Delaware incorporation service provider. The Nevada 
company was jointly owned by two of the Panamanian holding companies. 

6) In 2001, U.S. Customs agents received a request for investigative assistance pertaining to a 
suspicious shipment of oil from Russia to Poland involving a company incorporated by the 
Delaware incorporation service provider. A subsequent investigation determined that the 
company was jointly owned by two of the Panamanian holding companies. 

7) In 2003, Ukrainian authorities requested the assistance of ICE to determine the ownership of 
a company registered in Oregon and suspected of criminal activity in Ukraine. An ICE 
investigation determined that the company had been registered in Oregon by a registered 
agent there at the request of the Delaware incorporation service, which had registered the 
company on behalf of a Latvian registered agent. 

8) In 2003, Russian authorities requested the assistance of ICE to determine the ownership of a 
company suspected of involvement in Russian organized crime and millions of dollars of 
fraudulent financial activity. An ICE investigation determined that the company had been 
registered in Delaware by the Delaware incorporation service provider. 

After consultation with the Department of Justice, ICE closed the investigation in September 
2006. Although it appears that many of the U.S. companies have been used abroad in criminal 
activity, U.S. incorporators are not obligated to collect ownership information or know-your- 
customer information for the companies they form or the clients they deal with, nor conduct due 
diligence to determine the intended purpose and use of the corporations sold. ICE was unable to 
identify the U.S. companies’ beneficial owners and unable to proceed with the investigation. 


Prepared by the U.S, Senate Permanent Subcommittee on Investigations, June 2009 
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EXAMPLES OF LAW ENFORCEMENT REQUESTS 
FOR INFORMATION ON 

U.S. CORPORATIONS SUSPECTED OF WRONGDOING 

June 18, 2009 

Foreign law enforcement agencies make frequent requests for information about U.S. 
corporations suspected of involvement in criminal activity within their jurisdictions. To gain a 
deeper understanding of these requests and the type of wrongdoing which U.S. corporations are 
suspected of engaging in outside of the United States, the U.S. Senate Permanent Subcommittee 
on Investigations obtained sample requests from two sources: (1) requests made to the U.S. 
Department of Justice under a Mutual Legal Assistance Treaty (MLAT requests); and (2) 
requests made to two U.S. Immigration and Customs Enforcement attache offices located abroad 
(ICE foreign attachd requests). 

MLAT Requests' 

1 . Authorities in Latvia are seeking information about an Arkansas company as part of a 
criminal investigation into alleged tax evasion. (January 2007) 

2. Authorities in the Ukraine are seeking information about United States corporations as 
part of a criminal investigation into alleged embezzlement. (January 2007) 

3. Belgium has requested information about several United States companies that were 
allegedly used to defraud at least 50 investors out of millions of Euros in an investment 
scam. (March 2007) 

4. Italy has requested information about several companies believed to be incorporated in 
the United States for use in a criminal investigation into fraud, tax evasion and money 
laundering. (March 2007) 

5. Latvia has requested information about a New York company for use in a criminal 
investigation into alleged VAT fraud. (March 2007) 

6. Russia has requested information about a Delaware corporation for use in a criminal 
investigation into alleged fraud. (March 2007) 

7. Russia has requested information about a Delaware company for use in a criminal 
investigation into alleged VAT fraud. (March 2007) 

8. Russia has requested evidence in Delaware for use in a criminal investigation into alleged 
smuggling involving Magelan Invest LLC. (March 2007) 

9. Russia has requested information about a Delaware company for use in a criminal 
investigation into alleged theft. (March 2007) 

10. Belarus is seeking information about two United States companies for use in criminal 
investigation into alleged embezzlement. (April 2007) 


* Source: htto://www.kvcnews.com/offshore alert back issues.aso (viewed June 12 and 1 5, 2009). 
These MLAT Requests are listed in online editions of KYC OffshoreAlert . a monthly newsletter that 
examines offshore and money laundering issues. The requests appeared in the online editions from 
January 2007 through December 2008. Each request is a direct quotation taken from the edition cited. 
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1 1 . Russia has requested information about a New York company for use in a criminal 
investigation into alleged fraud. (April 2007) 

12. The Ukraine has requested information about a Delaware firm FCTS Enterprises Lt. as 
part of a criminal investigation into alleged customs fraud. (April 2007) 

13. The Ukraine has requested information about Delaware firm Actex Corporation for use in 
a criminal investigation into alleged smuggling. (April 2007) 

14. Greece is seeking information concerning Delaware-registered Crystal Shipping Inc. for 
use in a criminal investigation into the alleged transportation of illegal immigrants into 
the country. (June 2007) 

15. Latvia is seeking information concerning Delaware-registered E&W Trading Group LLC 
for use in a criminal investigation into alleged tax evasion, money laundering, and 
conducting business without a license. (June 2007) 

16. Poland has requested information about many corporations with addresses in the United 
States as part of a criminal investigation into alleged fraud. (June 2007) 

17. Latvia has requested evidence from a Delaware corporation as part of a criminal 
investigation into alleged tax evasion. (November 2007) 

1 8. Poland has requested evidence from the representative of a Delaware corporation for use 
in a criminal investigation into alleged bank fraud and forgery involving a fake bank 
guarantee for 1 1 .8 million Euro. (November 2007) 

19. Russia has requested evidence from Delaware incorporator [redacted] as part of a 
criminal investigation into an alleged RUR 30 million fraud against the Republic of 
Buryatia, an autonomous Russian republic located in Serbia. (November 2007) 

20. Ukraine has requested information about Delaware-registered Span Investments Holding 
LLC as part of a criminal investigation into the alleged smuggling of goods. (November 
2007) 

21. The Czech Republic has requested evidence from a Florida company as part of a criminal 
investigation into copyright infringement and theft of computer software. (January 2008) 

22. Cyprus has requested evidence in the United States as part of a criminal investigation into 
an alleged multi-million theft and fraud by former officers of Delaware-registered 
AremisSoft Corporation. (February 2008) 

23. Poland is seeking evidence from a Delaware-registered company as part of a criminal 
investigation into alleged fraud (February 2008) 

24. Russia has requested information about a Delaware corporation as part of criminal 
investigation into alleged tax evasion. (February 2008) 

25. Russia has requested evidence from a Delaware-registered corporation as part of a 
criminal investigation into alleged customs fraud. (February 2008) 

26. Ukraine has requested evidence from a Delaware corporation as part of a criminal 
investigation into alleged customs fraud. (February 2008) 

27. Latvia is seeking information about and from Delaware-registered Subterranean Lake 
Group LLC as part of a criminal investigation into alleged fraud. (March 2008) 

28. The Slovak Republic has requested evidence about and from Delaware-registered Lingo 
Wood Inc. as part of a criminal investigation into alleged tax evasion. (March 2008) 

29. Ukraine has requested information from and about Delaware-registered Brownsville LLC 
for a criminal investigation into alleged tax fraud and money laundering. (March 2008) 
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30. The Czech Republic has requested evidence from Delaware-registered Avenger Sales 
LLC as part of a criminal investigation into alleged bankruptcy fraud. (April 2008) 

31. Estonia is seeking information about three companies in Delaware and one in Arkansas 
as a part of a criminal investigation into alleged import/export fraud. (April 2008) 

32. Latvia is seeking evidence from Delaware-registered Drynam LLC as part of a criminal 
investigation into alleged fraud. (April 2008) 

33. Switzerland has requested evidence from and about, Delaware-registered Dahll Scott 
Corporation as part of a criminal investigation in to a 68-year-old German citizen for 
alleged fraud and forgery. (April 2008) 

34. Bulgaria has requested evidence from a Delaware company for a criminal investigation 
into smuggling and money laundering involving cigarettes. (June 2008) 

35. Bulgaria has requested evidence from a Delaware company for a criminal investigation 
into the alleged illegal exportation of meat. (June 2008) 

36. The Czech Republic is seeking information about two companies in Delaware and one in 
Arkansas as part of a criminal investigation into alleged embezzlement, breach of trust 
and insider trading. (June 2008) 

37. The Czech Republic has requested information about US corporations as part of a 
criminal investigation into alleged embezzlement. (June 2008) 

38. Latvia has requested information about Delaware-domiciled Westerman LLC as part of a 
criminal investigation into alleged tax evasion and money laundering. (June 2008) 

39. Russia has requested evidence from Delaware-domiciled Ferbane Global LLC for a 
criminal investigation into alleged corruption. (June 2008) 

40. Bulgaria is seeking evidence from Delaware-domiciled Kingston Enterprises LLC for a 
criminal investigation into alleged money laundering. (August 2008) 

41 . Ukraine is seeking evidence from Delaware-domiciled Balkandonsteel LLC for a 
criminal investigation into the “alleged failure to repatriate foreign currency proceeds”. 
(August 2008) 

42. Romania has requested evidence from three Delaware-domiciled companies and 
American Express Bank in New York as part of a criminal investigation into alleged 
bankruptcy fraud, money laundering, and embezzlement. (September 2008) 

43. Ukraine has requested evidence from Delaware-domiciled Pharmaceutical Solution, Inc. 
for a criminal investigation into alleged customs fraud. (September 2008) 

44. Ukraine is seeking evidence concerning Atlanet LLC in Delaware as part of a criminal 
investigation into alleged value added tax fraud, forgery, and money laundering. (October 
2008) 

45. Ukraine is seeking evidence from Toronto Projects, Inc. in Delaware for a criminal 
investigation into alleged value added tax fraud. (October 2008) 

46. Ukraine is seeking evidence from Avenger Sales LLC in Delaware as part of a criminal 
investigation into alleged fraud. (October 2008) 

47. Hungary has requested evidence from companies in Delaware and Florida as part of a 
criminal investigation by police in Budapest into a man accused of operating a car-import 
fraud. (December 2008) 
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ICE Foreign Attache Requests^ 

The Subcommittee asked ICE to provide information about requests received from foreign 
law enforcement agencies seeking U.S. corporate ownership information. ICE indicated that 
such requests were frequent, singling out in particular two ICE attache offices, located abroad, 
with principle responsibility for Eastern European law enforcement requests. ICE provided the 
following information for those two offices. 

• Frankfurt Attache. The ICE Attache in Frankfurt, Germany receives numerous requests 
over the stated timeframe (2002-present) from the customs agencies in Georgia, Ukraine, 
Poland, Estonia, Latvia, Lithuania, Kazakhstan, Uzbekistan, Moldova, Denmark, Sweden, 
Finland and Norway (the Nordic countries were within the area of responsibility of the ICE 
Attache Frankfurt from 2002-2006 and the Stans from 2002-2008) regarding Fdse Country 
of Origin and the undervaluation of vehicles and other items exported from the U.S that 
result in a loss of customs duties and value added tax (VAT) revenue to the country of 
import. In an average month, approximately 10 requests are received by the ICE Attache 
Frankfurt for original documents associated with this fraud. The ICE Attache Frankfurt 
filters these requests and sends investigative leads to domestic ICE offices for their assistance 
in acquiring the original purchase and export documents approximately 40% of the time. 
Frequently, the documents and the associated investigations show that the exporter 
committing the fraud utilizes a U.S. shell company as the entity that purchased and/or 
exported the commodity. The ICE Attache Frankfurt has been able to identify approximately 
241 instances of this nature since 2004. The most common states of incorporation for these 
shell companies are Delaware and Nevada. 


• Vienna Attach^. The ICE Attache in Vienna, Austria has received numerous requests over 
the stated timeframe from the customs agencies in Bulgaria, Czech Republic, Hungary, 
Romania, Slovakia, and Slovenia regarding False Country of Origin and the undervaluation 
of vehicles and other items exported from the U.S that result in a loss of customs duties and 
value added tax (VAT) revenue to the country of import. In an average month, more than 
100 requests are received by the ICE Attach^ Vienna for original documents associated with 
this fraud. Frequently, the documents and the associated investigations show that the 
exporter committing the fraud utilizes a U.S. shell company as the entity that purchased 
and/or exported the commodity. The most common states of incorporation for these shell 
companies are Delaware and Florida. It is difficult to gauge the results of these 
investigations because the volume of these cases is so high that it would be resource 
intensive to track each disposition. 


^ Source: ICE. 
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Statement of Senator Tom Carper 

Before the Committee on Homeland Security and Governmental Affairs 
On Examining State Business Incorporation Practices: A Discussion of the 
Incorporation Transparency and Law Enforcement Assistance Act 
June 18,2009 

I want to welcome our witnesses today. Thank you for joining us today and for your 
input. 

I want to thank Chairman Lieberman and Senator Levin and their staff for working 
closely with my staff, as you studied this topic and put this hearing together. 

The last time we met on this issue, in November 2006, 1 emphasized the importance of 
this issue to my state. Business incorporations and related fees account for roughly 25 
percent of Delaware’s general fund revenues. 

I continue to be proud that Delaware is the leading home of incorporations for businesses 
in this country. Delaware continues to be a leader in entity incorporation because the 
state has the expertise to ensure corporate success - from annually updating its laws to 
meet the changing needs of incorporated interests to a well-respected and renowned 
judiciary. 

Delaware has enacted a number of laws to deter the formation of illicit businesses and 
ensure that law enforcement has better access to the information they need to prevent and 
solve crimes. 

For example, Delaware was the first state in the nation to adopt legislation responding to 
the concerns expressed by law enforcement regarding illicit practices of registered agents. 
Delaware now regulates Commercial Registered Agents and has successfully removed a 
number of registered agents from doing business in our State. 

Delaware requires every business entity to provide the name, address and phone number 
of a designated communications contact person that is available to law enforcement. And 
Delaware responded to international criticism that U.S. company law permits companies 
to issue bearer shares, stocks certificates whose record of ownership is not maintained by 
the issuing company, when we explicitly banned the practice in statute to be consistent 
with long-established Delaware case law. 

There are a number of reasons for us to encourage more transparency and disclosure with 
respect to ownership of legal entities. But whenever we undertake legislation, we have to 
find the right balance. In this case, we need to provide law enforcement with the tools 
they need to prevent and prosecute crime. 
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However, we must ensure that we do not put additional burdens on our states or our state 
budgets, many of which are operating in a deficit. 99.9% of corporate entities in the 
United States are good citizens. We should not burden the vast majority of good citizens 
with expansive and burdensome paperwork while trying to find the 0.1% of bad actors 
who are likely to try to evade such disclosures anyway. Whatever solutions we pursue, it 
is important that we are careful not to hinder legitimate business activity or invade the 
financial privacy rights of risk-taking entrepreneurs who have historically found the 
United States to be the freest economy in the world. 

At our last hearing in November 2006, Delaware’s Assistant Secretary of State, Rick 
Geisenberger, appeared before this Committee and discussed the issues related to the 
disclosure of “beneficial owners” of incorporated entities. Mr. Chairman, I would like to 
offer Mr. Geisenberger’ s testimony from that hearing into this hearing record if I may. 

In his testimony, it was the Secretary of State’s conclusion, and he was not alone, he was 
joined by the National Association of Secretaries of State, that requiring entities that 
incorporate in any state to disclose who the “beneficial owners” of a corporation are, at 
any certain point in time, would be difficult to implement. The act of defining 
“beneficial owners” is not easy and could be interpreted quite broadly - in some cases 
requiring the disclosure of hundreds, even thousands, of names. 

After that hearing in 2006, 1 charged Mr. Geisenberger and the Delaware Secretary of 
State’s office with the task of trying to find a compromise on this issue. The National 
Association of Secretaries of States, who are represented today by North Carolina 
Secretary of State Elaine Marshall, created a Company Formation Task Force to examine 
this issue in February 2007. 

The Task Force asked the Uniform Law Commission, who are represented by Mr. Harry 
Haynsworth, to develop amendments to various uniform and model entity laws to help 
address these issues. The Uniform Law Commission drafting committee included 
representatives from the American Bar Association, and other stakeholders around the 
nation. 

My understanding, and I’m sure the witnesses today can attest to this fact, is that this 
group has worked furiously for two years to find a compromise that would work - that 
would both assist law enforcement by providing the information that they need without 
putting an undue burden on the states or on legitimate American businesses. 

I look forward to hearing from all of our witnesses today so that we can get an update on 
the lay of the land since our last hearing and determine whether a workable compromise 
has been achieved. 

Thank you to our Chairman for holding this hearing and thank you to my friend from 
Michigan for his diligence on this issue to make sure our country is protected and for 
working to ensure that we find the right solution and the right balance here. 
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INTRODUCTION 


Chairman Lieberman, Ranking Member Collins, and distinguished Members of the 
Committee: 

On behalf of Secretary Napolitano and Assistant Secretary Morton, I would like to thank 
you for the opportunity to testify today on the efforts of U.S. Immigration and Customs 
Enforcement (ICE) to protect the United States from the growing threat of international money 
laundering. ICE has expansive investigative authority and the largest force of investigators in 
the Department of Homeland Security (DHS). We protect national security and uphold public 
safety by targeting transnational criminal networks and terrorist organizations that seek to exploit 
vulnerabilities at our borders. 

ICE investigates individuals and organizations that exploit vulnerabilities in financial 
systems for the purpose of laundering illicit proceeds. ICE also addresses the financial 
component of every cross-border criminal investigation. ICE’s financial investigative 
authorities and unique capabilities specifically given to and used by ICE enables it to identify, 
dismantle, and disrupt the financial criminal enterprises that threaten our nation’s economy and 
security. The combination of successful financial investigations. Bank Secrecy Act (BSA) 
reporting requirements, and Anti Money Laundering (AML) compliance efforts by traditional 
and non traditional financial institutions has, historically, forced criminal organizations to seek 
other means to launder their illicit funds across our borders. One of the most effective methods 
to confront, dismantle, and disrupt these often violent, transnational criminal organizations is to 
target the criminal proceeds that fund their operations. However, in the attempts to accomplish 
this mission, law enforcement is often hindered by the lack of information available as to the true 
ownership or control of shell companies. Further, this impediment limits our abilities to work 
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jointly with our international law enforcement partners and can inhibit our ability to take quick 
action where it may be required. 

In addition, ICE participates in a working group chaired by the National Security Council 
focused on the United States Government response to large-scale corruption by foreign public 
officials, also referred to as “kleptocracy.” ICE has played an integral role in the development of 
the strategy, as it is uniquely positioned as a U.S. cross-border investigative agency possessing 
international money laundering expertise, customs and immigration authorities, and extensive 
international investigative assets. In 2003, ICE established the Federal Foreign Corruption Task 
Force, which conducts investigations into the laundering of proceeds emanating from foreign 
public corruption, bribery, or embezzlement. The investigations are conducted jointly with 
representatives of foreign governments to prevent laundered money from entering the U.S. 
financial infrastructure, seize identified assets in the U.S., and repatriate these funds to the 
victimized governments. 

ICE has long recognized the misuse of corporations and limited liability companies 
(LLCs) formed under State law as a serious threat to the ongoing effort to combat international 
criminal activities. The lack of corporate transparency has allowed criminal entities a gateway 
into the financial system and further veils their illicit activity. Investigations can be significantly 
hampered in cases where criminal targets utilize shell corporations. The difficulty for law 
enforcement to obtain true beneficial ownership information impedes investigators’ ability to 
follow criminal proceeds. Furthermore, the 2005 U.S. Money Laundering Threat Assessment, 
the first government-wide analysis of money laundering in the United States, specified that 
“legal entities such as shell companies and trusts are used globally for legitimate business 
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purposes, but because of their ability to hide ownership and mask financial details they have 
become popular tools for money launderers.” 

Obtaining information on true beneficial corporation owners and LLCs formed under 
State law, and providing the information to civil or criminal law enforcement upon receipt of a 
subpoena or summons, would assist DHS in its endeavor to protect the country. Currently, due 
to the disparity in the type and amount of corporate ownership information collected by 
individual States, law enforcement is often faced with the unavailability of needed information as 
to the true ownership of funds, accounts, or assets that are deemed to be linked to criminal 
activity. The collection by States of a standard minimum level of corporate ownership 
information, and the ability of law enforcement to access this information in a timely manner, 
would greatly assist law enforcement efforts. 

At this time, I would like to share with you a few examples of investigations that 
demonstrate how “shell” corporations established in the United States have been utilized to 
commit crime against individuals throughout the world. 

NEW YORK MONEY LAUNDERING INVESTIGATION - INVESTMENT FRAUD 

Based on a tip, an investigation was initiated by our New York office against a criminal 
organization involved with defrauding investors out of millions of dollars and laundering the 
fraudulently obtained proceeds. The investigation revealed an enterprise of individuals offering 
fictitious instruments for investment programs described as “currency leasing trading programs,” leading 
to more than $14 million in fraudulent transactions. These funds were laundered through a network of 
domestic and foreign bank accounts utilizing shell corporations, many of which had been established in 
the United States. 


4 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm00157 Fmt6601 Stmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



152 


The investigation revealed that one of the perpetrators operated an Internet web site out of 
Las Vegas, Nevada, which offered investors the opportunity to “lease” $1 million fora fee of $35,000. 
Once “leased,” victims were told these funds would be placed into a high yield international trading 
program. The contracts provided to the investors indicated an expected return on their investment of as 
much as 25 percent every two weeks. 

An additional co-conspirator in the scheme was responsible for establishing a complex web of 
bank and brokerage accounts, and shell companies. This individual established corporations in 
Delaware, Nevada, California, and Massachusetts in the United States along with companies in 
Denmark, Sweden, Luxembourg, and the Bahamas. Another co-conspirator opened cash management 
accounts at brokerages utilizing the shell corporations. Investors were told to send their $35,000 fee to 
the accounts established utilizing the shell corporation names. Once in this account, the funds were 
transferred to secondary accounts. From these accounts, the funds were then disbursed to various 
foreign and domestic accounts and liquidated through the use of checks, debit cards, and ATM cards. 
The investors never realized the profits they were promised. They merely received a litany of 
excuses for the delays and promises that the transactions would be completed. When they 
requested refunds, the investors were told that they were not entitled to a refund since they had 
received the service that they paid for, namely that the funds had been successfully leased. 

In the end, six individuals pled or were found guilty of violating money laundering, wire 
fraud, and international transportation of stolen funds statutes. The defendant’s use of domestic 
and foreign shell companies to layer the funds prevented full recovery of the fraudulently 
obtained funds. 
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MIAMI MONEY LAUNDERING INVESTIGATION-BIP RIGGING-BRIBERY 

Another example of how these shell corporations are utilized for criminal activity is illustrated in 
a Miami office investigation. In this investigation, the violators utilized shell corporations to defraud the 
Government of Trinidad and Tobago out of more than $100,000,000, The foreign and domestic shell 
companies enabled them to engage in a bid-rigging scheme and then launder the fraudulently obtained 
proceeds. In this “bid-rigging” fraud scheme, the co-conspirators bribed members of a Trinidad and 
Tobago bid committee of the Piarco International Airport in order to win a competitive construction bid. 
The U.S. targets of the investigation operated a construction company and architectural firm in South 
Florida, which submitted a competitive bid for work in the construction of the airport. A Trinidadian 
Government Accessor believed the bid was too high and requested that the bid committee obtain a 
second bid. As a result, the targets of the investigation utilized a shell company to submit a second, 
much higher valued bid for the work. As a result of this much higher second bid, the contract was 
awarded to the targets of the investigation. 

Once they had been paid by the Trinidadian Government, they laundered the proceeds of 
the fraud by layering them through a series of shell companies in the Bahamas, Lichtenstein, and 
the United States. Through handwritten notes kept by Bahamian bankers, ICE investigators 
identified the true beneficiaries of the funds. Six of eight indicted individuals were found guilty 
of violating money laundering, and wire fraud statutes. The two remaining indicted individuals 
are still pending extradition to face the charges. As part of the sentence, the court ordered 
approximately $22 million in restitution be paid, but the majority of that ordered restitution has 
not been realized. 
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NATIONAL INITIATIVE - OPERATION PAYCHECK - DISGUISED PAYMENTS TO 
ALIEN WORKERS 

In July 2006, ICE launched Operation Paycheck, a national initiative designed to combat 
criminal schemes involving the exploitation of the financial industry by businesses to pay the 
wages of illegal alien workers. Through ICE investigations, numerous financial schemes have 
been uncovered throughout the U.S., such as money laundering, structuring funds into and out of 
financial institutions, and the operation of unlicensed Money Service Business (MSB) to disguise 
the payment of illegal alien workers. To combat this threat, all ICE Offices of Investigations are 
leveraging their combined investigative expertise in financial crimes and worksite enforcement 
to identify, disrupt, and eliminate organizations seeking to exploit our financial industry to 
facilitate the employment of illegal aliens. 

In most cases identified, many involving the construction industry in the southeastern 
U.S., the employer of illegal aliens establish shell companies that appear to operate as sub- 
contractors of the actual employer. The employers are then able to pay the shell company for 
their services, often in the form of one large check or numerous checks. The shell company 
(sub-contractor) then cashes the check or checks, frequently through a culpable MSB, and pays 
the illegal alien workforce in cash. In most instances, the person or persons posing as the sub- 
contractor charge a fee for this service, as does the culpable MSB. 

This type of scheme may also involve a host of other state and federal violations. For 
example, by using the shell company and the payment of the illegal alien workers in cash, the 
employers avoid withholding state, federal, and social security taxes from employee’s paychecks 
in violation of state and federal tax and labor laws. 
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CONCLUSION 

As noted in our testimony, the use of shell companies to engage in illicit activities, 
including money laundering and financial fraud, presents a number of investigative challenges 
for law enforcement. The lack of transparency and information on beneficial ownership of these 
entities has made their use an ideal mechanism for money laundering and the commission of 
other illegal activities, and has allowed criminals an entry into our financial system. Greater 
transparency of beneficial ownership of corporate entities and providing law enforcement 
reasonable access to this information would greatly assist our efforts to combat the use of shell 
companies for illegal activities. 

I would like to thank the Committee Members for this opportunity to testily and for your 
continued support of ICE, CBP, DHS and our law enforcement mission. I will be happy to 
answer any questions that you may have at this time. 
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Good afternoon, Chairman Lieberman, Ranking Member Collins and 
distinguished Members of the Committee. I am honored to appear before the Homeland 
Security Committee to discuss the critical need for greater transparency in corporate 
formation in this country. Nearly three years ago the Department testified before the 
Permanent Subcommittee on Investigations of the Committee on Homeland Security and 
Governmental Affairs about the difficulties that U.S. shell companies often pose to law 
enforcement efforts — and the need for improved access to beneficial ownership 
information of these companies. In this context, we use the term “shell company” to 
refer to a legal entity, established under the laws of a State, that has no independent 
operations or assets of its own. Unfortunately, since the Committee last examined this 
issue, the problem has not improved. So I am pleased that the Department has another 
opportunity to speak with you about this important issue and that the conversation has 
now moved from framing the problem to developing possible legislative solutions. 

The term shell company often evokes images of exotic offshore financial centers 
and money laundering havens. Unfortunately, some of the worst offenders are not 
“exotic” locales at all, but rather some of our own States. In 2006, we spoke of an 
unscientific internet search that we conducted using the words “shell corporation”. This 
most basic search brought up dozens of websites touting the anonymity, speed, and ease 
of using their services to incorporate companies in various U.S. states. Unfortunately, the 
news is no better in 2009. A similar search continues to produce sites offering U.S. 
companies for sale, making advertising claims such as "When you set up with one of 
these shell corporations, your name is not listed on public records as the "incorporator" 
and First Director, which can be very key when it comes to privacy. and " Why wait 
months or years to establish business credit when you can own a turnkey Nevada shelf 
corporation with over 150k of bank credit”. Far fi-om attempting to disguise the 
anonymity that comes with shell companies or the fact that “aged” shell companies lend 
credibility and credit where it would otherwise not exist — on most sites these are the 
primary selling points. In an era of rampant mortgage and internet fraud, few things are 
more appealing to those seeking to evade the law than a company that comes with over 
$150,000 of available credit, a public veneer of credibility, and complete anonymity. 
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We must find a solution that will meet core law enforcement needs by providing 
transparency to corporate ownership while not placing undue burdens in these turbulent 
economic times on the States or the vast majority of legitimate businesses who are rightly 
attracted to establishing a legal presence in one or more of our States. 

Four critical issues must be addressed in any legislative solution: (1) the need to 
identify the beneficial owner of a legal entity at the point of formation; (2) the need for 
law enforcement to obtain accurate and timely information about the owners of existing 
U.S. legal entities; (3) the appropriate means of addressing the challenge of the transfer of 
corporate ownership — especially from corporate formation agents to corporate brokers; 
and (4) the penalties necessary to discourage the misuse of U.S. companies - all without 
burdening the States and private business with undue costs and regulation. Several 
important legislative solutions have been offered by members of this Committee and by 
the States, 1 will not address those proposals directly other than to say that the 
Department strongly supports all efforts to address the lack of transparency in U.S. legal 
entities, believes that federal legislation must be at least part of the solution, and believes 
that the current proposals contain many good ideas upon which to base our discussions. 
Background 

Shell companies can be loosely defined as legal entities that have no significant 
operations, have no significant “brick and mortar assets” and exist primarily on paper — 
with any U.S. presence typically consisting of a postal box or a mail drop at a company 
service provider office. One company formation website, in an unsuccessful effort to 
draw a distinction between its “shelf’ corporations and shell companies, describes a shell 
as “an incorporated company that does not have any significant assets or operational 
structure, but merely serves as a clearing house for dissolving corporations, tax evasion, 
or for the handling of illicit funds.” This admission recognizes the reality of U.S. shell 
companies: Because of lax company formation laws criminals can form shell companies 
quickly and cheaply and obtain virtual anonymity. Even after the criminal activity is 
detected, so little information is currently collected during and after the formation process 
that the true ownership of the shell is just one more unanswered question in the overall 
financial investigation. This is the challenge that we face here today: how to arrive at a 
solution that will provide transparency to law enforcement and deprive the criminal of 
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this valuable tool while not imposing undue burdens on the States and on small 
businesses that rely on legal entities to operate. 

In our testimony three years ago, we discussed some of the difficulties domestic 
shell companies pose to criminal investigations. While corporations certainly have an 
important and legitimate commercial role to play in both the national and global 
economy, they may also be used for illicit purposes, including money laundering, bribery 
and corruption, fraud, tax evasion, immigration and visa fraud, and other forms of illegal 
activity. Increasingly, illicit money networks, or professional money launderers, if you 
will, use shell companies as a necessary tool of their trade in schemes to launder money 
for drug trafficking and other international criminal organizations, and to finance 
terrorism. Shell companies are specifically used for this purpose because they are very 
easily formed, can provide an essentially anonymous legal entity with which to open 
domestic and foreign bank accounts and, in the case of U.S. shells, carry an air of 
legitimacy. Criminals trade on this air of legitimacy and the good names of our States by 
sending illicit money through shell company bank accounts fraudulently disguised as 
legitimate economic trade. The criminal source, destination, and true ownership of the 
money is protected from law enforcement scrutiny by State laws which do not require the 
beneficial owners of companies to adequately identify themselves. 

Shell companies, or facially legitimate companies, have been used in visa fraud 
schemes to facilitate the issuance of business visas (B-l, L and H visa categories) to those 
who wish to migrate to the U.S. illegally. They have also been used to facilitate the 
issuance of visas and entry into the U.S. of members of organized crime groups. 

Companies are easily formed. To do so, a company principal or someone acting 
on the company’s behalf submits formation documents to the appropriate State office. 
Documents may be submitted in person, by mail, or online, and “the process can take 
anywhere from 5 minutes to 60 days.” Company Formations: Minimal Ownership 
Information is Collected and Available (GAO-06-376) {GAO Report). In addition, a 
“minimal amount of basic information generally is required to form a company.” (GAO 
Report, p.7) Typically, the documents must give the company’s name, an address where 
official notices can be sent to the company, share information for the company, and the 
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names and signatures of the persons handling the incorporation process. Few states 
require ownership information when a company is formed, nor do they require any 
updates. {GAO Report, p.l3) Even the initial required information regarding 
shareholders is not always accurate or up to date. (GAO Report, p.43) States generally do 
not verify the identities of incorporators or company officials. {GAO Report, p.2 1 ) In 
sum, someone either within or outside of the United States, without any verification of 
identification, can form a corporation within as little as five minutes. The corporation is 
then a legal entity that can engage in business and open a bank account. 

Because shell companies effectively conceal the identities of the persons using the 
companies for illegal activity, the use of shell companies to facilitate criminal schemes 
continues to grow more sophisticated. Criminals want to use U.S. shell companies 
because those entities do not receive the same level of scrutiny as those established in 
foreign jurisdictions that share comparatively weak corporate regulation - jurisdictions 
that are often labeled “offshore havens.” Additionally, the U.S. companies have an air of 
legitimacy in the foreign countries where criminals may want to obtain bank accounts. 
Criminals are increasingly opening bank accounts for their shell companies in offshore 
jurisdictions where customer identification requirements may be less rigorous than in the 
United States. These companies then gain access to the U.S. financial system through 
correspondent banking relationships with U.S. financial institutions. 

The following scenario illustrates how this structure works. First, a corporate 
formation agent forms thousands of companies in a State that does not require the agent 
to collect or verify ownership information. The agent then markets these “shelf 
companies” around the world. A professional money launderer buys several and uses 
them to open bank accounts in a foreign country. The foreign bank has a correspondent 
account at a bank in New York. The criminals then make wire transfers using those 
accounts, which appear to be legitimate trade transactions from a U.S. company that has a 
bank account in New York. This kind of illicit money movement system allows 
international criminal organizations to move billions of dollars without detection. U.S. 
law enforcement agencies cannot determine who is perpetrating the scheme through the 
records maintained by the State of incorporation because the criminals used nominees on 
the paperwork and purchased the shell company via an intermediary. Law enforcement 
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also cannot determine who is perpetrating the scheme through the U.S. bank account 
records because a correspondent account only identifies the foreign bank as its account 
holder. The records do not identity who controls accounts within the foreign bank, so 
ironically, U.S. law enforcement must try to get information about a U.S. company from 
the foreign country, which is difficult for many reasons, and often simply not possible at 
all. 

The use of domestic shell companies in criminal schemes not only fhistrates our 
domestic law enforcement efforts, but also frustrates the efforts of our foreign law 
enforcement counterparts. When the perpetrators use U.S. shell companies to open bank 
accounts in foreign countries to launder money or otherwise facilitate criminal activities 
in those countries, foreign law enforcement will go to the foreign bank to obtain 
information about the owners of the accounts. If the bank account is in the name of a U.S. 
company, foreign law enforcement has to request information on the beneficial owners of 
the company from the United States. The U.S. State in which the company was formed 
almost never has that information to provide because it is not required to be collected 
during corporate formation. The United States is unable to provide assistance to foreign 
law enforcement which not only frustrates foreign criminal enforcement efforts but also 
domestic enforcement efforts, but also damages our ongoing relationships with our 
foreign law enforcement counterparts. As you might imagine, foreign counterparts who 
have watched their investigations frustrated by weaknesses in U.S. law are not always 
quick to assist with U.S. investigations involving collection of evidence in their country. 

In addition, the United States has been cited with non-compliance through the 
Financial Action Task Force (FATF) - a multilateral body whose purpose is the 
development and promotion of national and international policies to combat money 
laundering and terrorist financing — for our weak State incorporation laws which do not 
require the provision of beneficial ownership information. The FATF recognizes that 
shell companies are widely used to launder the proceeds from crime and that the 
identification of a company’s beneficial owners is essential for preventing and punishing 
money laundering. See FATF Report on Misuse of Corporate Vehicles, p.5 (October 
2006) (available at http://www.fatf-gafi.org/pages/0,2987,en_32250379_32235720_ 
l_l_l_l_l,00.html). 
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This problem of U.S. shell companies has indeed become so acute that other 
jurisdictions have recognized that criminals and tax evaders regularly use U.S. shell 
companies in their illicit activity when accurate beneficial ownership information is not 
required. For example, Brazil recently expanded its definition of tax havens, in Article 
22 of Law 1 1,727/2008, to include countries and locations with laws that do not allow 
access to information concerning the corporate structure of legal entities, their ownership, 
or identification of the beneficial owner attributed to non-residents. Most, if not all, 
commentators suggest that this legislation was directed specifically at U.S. States such as 
Delaware and Nevada. 

The lack of shell company ownership information, or access to it, presents an 
increasingly serious problem for domestic and foreign law enforcement in dismantling 
international criminal organizations and prosecuting money launderers. Moreover, the 
problem presented by formation agents who set up and sell multiple companies to foreign 
brokers requires not Just verified information on beneficial ownership when the company 
is formed, but also regularly updated and accurate information maintained in the state of 
incorporation and readily accessible to law enforcement. 

It is our job to solve this growing problem. The steps taken by other jurisdictions 
to address the problems presented by shell companies demonstrate that the problem is not 
insurmountable. 

I) DOJ/Law Enforcement Priorities 

The underlying criminal and national security problems to which U.S. shell 
companies contribute are unquestionably severe. Likewise, the scope of the problem, 
that is, the prevalence of criminals misusing U.S. shell companies, is certainly broad. 

That is why the Department is so heartened to see that, through the leadership of 
Members of this Committee, the discussion among all of the stakeholders has moved 
beyond the stage of defining the problem to developing a solution. We are convinced 
that such a solution is possible and can be crafted in a manner that is workable for law 
enforcement, State governments, and the private sector, that is, a solution that will benefit 
everyone but the would-be criminals and terrorists. 
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As noted earlier, the Department has identified four critical issues that must be 
addressed for an effective and comprehensive solution to the problem of shell companies. 
I will address each of these issues in turn and discuss possible solutions from the 
Department’s perspective. 

A) Identifying the Individual/Beneficiat Owner Behind the Entity 

Criminals exploit and abuse current State incorporation standards to facilitate 
their criminal activities and conceal their identities by using shell companies that have no 
real existence and little to no transparency as to ownership — beneficial or otherwise. 

The Department recognizes that no system will be foolproof and no system can 
ever provide perfect information. That being said, we believe the key to transparency of 
legal entities at the formation stage is threefold; (I) requiring the provision of correct 
beneficial ownership information at the time of formation for all legal entities; (2) 
consistently defining beneficial ownership across all 50 states to ensure that criminals 
cannot exploit definitional gaps between different state systems; and (3) requiring photo 
identification to provide law enforcement with at least a name and a face to further their 
investigation where the information provided to a state is either false or missing. 

While the collection of beneficial owner information should be the focus of any 
comprehensive system, to be effective such information must be collected from more 
than just corporations. While company laws vary from state to state and thus no list is 
exhaustive, at a minimum, proposed legislation should include all statutory business 
entities in a particular state including: for profit corporations, nonprofit corporations, 
limited liability partnerships, limited partnerships, limited liability companies, 
associations, cooperatives and cooperative associations and statutory trust entities. 
Anything less than complete coverage of all legal entities will create loopholes and drive 
illicit traffic to that weak link. For example, if LLPs are not covered, but LLCs and 
corporations are, criminals will simply cease using LLCs and corporations and move to 
the less regulated LLPs. In law enforcement circles, this principle is known as “the least 
protected house” principle. Essentially, the house with the weakest locks is the one that 
gets burgled. In money laundering and other financial crimes, the weakest and least 
regulated industry, state or entity is often the one victimized. 
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While the scope of covered entities must be as expansive as possible, the 
Department agrees with proposals that exempt certain well defined categories of legal 
entities. Broadly speaking, the Department believes that companies which are (1) 
regulated by a U.S. Federal or State body; and (2) required by the regulator to provide 
beneficial ownership information, should be exempt. Given the disparate norms used by 
foreign regulators and the fact that the relevant information is not maintained in the 
United States, we believe it is inappropriate to extend such an exemption to companies 
regulated by foreign regulatory bodies. 

In addition to having a comprehensive list of covered entities, it is critical to have 
a consistent, working definition of beneficial ownership. While many claim that the task 
of defining beneficial ownership is impossible, to the contrary, there are a number of 
definitions worldwide for “beneficial owner” which may assist in drafting this important 
definition, including but not limited to the definitions contained in: 31 CFR 103.175; 17 
CFR 240.13d-3; the United Kingdom Money Laundering Regulations, effective 
December 15, 2007;' and the European Union (Third Anti-Money Laundering 
Directive).^ The definition adopted in S. 569 offers a reasonable approach, although we 
recommend that it should be slightly modified to clarify that the beneficial owner must be 
a “natural person” as opposed to another legal entity. 

The Department strongly recommends that States be required to adopt a uniform 
definition of beneficial ownership and obtain the name, current address, and a copy of 
either a government-issued identification or passport, (including a legible photograph of 
either form of identification) for each beneficial owner. Due to the variety and quality of 
documentation world wide, we recommend that the States accept either government- 
issued identification issued in the United States or passports for U.S. persons, but only 
passports for foreign registrants. 

Additionally, to the extent that a formation agent is used, we recommend that the 
agent be required to take reasonable steps to verify the information and sign a 


' Used by the United Kingdom in conjunction with the Financial Action Task Force (FATF), a leading 
international organization combating money laundering and terrorist financing. 

^ Used by the European Union in conjunction with the FATF. 
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certification that, to the best of his/her knowledge, the ownership information provided 
by the agent to the state is true and complete. 

B) Obtain Information in an Accurate and Timely Manner 

While the collection of accurate beneficial owner information is critical, its 
usefulness is significantly undermined if law enforcement cannot receive the information 
in an accurate and timely manner. Specifically, law enforcement must be able to obtain 
(through an appropriate process) all beneficial ownership information for a legal entity in 
a timely fashion. We recommend that the information be available upon service of (1) a 
civil, criminal or administrative subpoena, summons, or investigative demand from a 
federal or state law enforcement authority, federal or state prosecutor, federal or state 
agency or committee or subcommittee of the United States Congress; or (2) a written 
request made by the Federal Government on behalf of another country under an 
international treaty, agreement, convention or other mutual legal assistance request. We 
recommend that the information be provided no later than 5 working days after service of 
the request. 

C) Issues Relating to Transfer of Ownership 

Unfortunately, no matter how strong a system we create at the point of formation, 
this is only half the battle. Often, criminals will perpetrate their schemes using so-called 
“shelf’ or “aged” companies that were created at some point in the past and are now a 
valuable commodity for resale because of their history of good standing, credit, and 
sometimes even their banking relationships. In such cases, the trail very often goes cold 
with either the initial company formation agent or the middleman who is brokering a re- 
sale, neither of whom know or often care who has purchased the shell company. 
Therefore, any meaningful legislative solution must also address the point of transfer. 

As evidenced by the array of websites offering such services, the sale of “off the 
shelf’ corporations and limited liability corporations (i.e., entities that are already formed 
and ready to be sold to a potential buyer) is big business in the United States. This is not 
to suggest that advertising companies on the internet in this manner is illegal or that 
either the seller or purchasers of companies advertised in this way necessarily intend to 
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violate the law. However, one need only look at current websites offering such shelf 
companies to understand the allure to fraudsters, money launderers and other criminals. 

For example, one website promotes such companies as follows: 

f Shelf Companies _ 

A shelf company is a company that has been formed but never been used. Each company 
listed was originally filed by SmallBiZ.com, Is In good standing, has no current business 
activity, no assets, no liabilities and no stock has been issued. 

Why Buy a Shelf Corporation or LLC? 

' Instant History - Establish months or years of history instantly. 

■ Better Credit - A company with history has an easier time obtaining financing, 
credit cards & leases. 

I Better Image - A shelf company looks better with age. 

■ Contract Bidding - Some vendors require that your company have a minimum time 
of existence. 

• Save Time - A shelf corporation is ready to begin business immediately. Any 
potential delays in startup are avoided. 

Why Buy A SmallBiZ.com Shelf Company? 

> Price - Our prices are the very lowest available anywhere! 

I Company Name - Each of our shelf companies already have an excellent name. 
However, we can change the name of the company for only $100 more. 

> Buy Now - Buy a shelf company now and we will send you your shelf company 
documents via Next Day Air (included). 

> Our Guarantee - We guarantee that the company you purchase has never had any 
operational experience. We can guarantee this because we formed the company and 
maintained control since its formation. 

What Comes With Each Shelf Company? 

• Original Articles - Original file stamped docs from the formation state 
I Filing Receipt - Original doc from state indicating filing completion 

> Appointment Form - Original signed Appointment form to you 

> Tax Paid Acknowledgement - Proof that taxes are paid up to date* 

I Forms CD - Either Corp. Forms or Operating Agreement on CD included 

• Registered Agent - Registered agent service for 12 months included 

• Other Items - Each shelf company is slightly different (call for more info) 
Available Shelf Companies 
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Company Name 

TVpo 

^te 

: Itorm. 
SttSBta 


Details 1 

How to 
Buy 

Comprehensive Creations, 
Inc. 

INC 

CO 

3/30/05 

$2699 

FOUR YEAR OLD CORPi 
Includes: SmallBiZ 
Secretary* compliance 
service! 

BUY 

NOW 

Forward Thinking Group, 

Inc. 

INC 

DE 

07/30/07 

$1249 


SOU) 

Begat Group, Inc. 

INC 

CO 

12/29/07 

$699 

Includes: SmallBiZ 
Secretary* compliance 
service! 

BUY 

NOW 

Concept Dimensions, Inc. 

INC 

CO 

12/29/07 



SOLD 

Platinum Choices, LLC 

LLC 

CO 

12/29/07 

$699 


BUY 

NOW 

Priceless Commodities, Inc. 

INC 

CO 

12/29/07 



soil) 

SomeDay Ventures, LLC 

LLC 

CO 

12/29/07 



SOLO 

Nationwide Property 
Ventures, LLC 

LLC 

CO 

12/29/07 

$699 


BUY 

NOW 


INC 

FL 

01/04/08 

$699 


soil) 

Capstone Properties, LLC 

LLC 

DE 

08/01/08 

$799 


BUY 

NOW 


Another website lists the following Nevada corporation for sale: 

Shelf Corporation with Credit 

AGED SHELF CORPORATION WITH CREDIT - TOLL FREE (888(286-9279 
Shelf Corps with Credit For Sale 

Aged shelf corporations with credit inventory: 

Nevada Shelf Corporation with Credit 

• D&B credit profile with 85 Paydex Score 

» Multiple vendor tradelines 

• 3 years old reputable. REAL business 

• 100k credit line - equipment leasing™ - 2 ero balance 

• 30k bank issued credit lines - Visa, MC 

Assur*’ Services Inc 

This company has been an operating business for over 3 years in the Clark County/Las 
Vegas, NV area. There is no outstanding debt and all tradelines have little or no balances 
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ov.'ing. No late payments have ever been made on any accounts. As a mom ' - ■ , 

are usuaiiy made at least a week or two in advance of the payment due da* ■ • 

Paydex Score is so high - an 86 Paydex score is equivalent to a 750+ pec' O’'?' ’ . ' 

Why wait months or years to establish business credit when you can own a ti'i-,.. 
shelf corporation with over 1 50k of bank credit and get a jumpstart on your pi is'> 
right now. 

Own this Nevada shelf corporation with credit for $48,900 

Criminals who are abusing State incorporation practices to conceal their identities 
seem to prefer such “off the shelf’ corporations. By purchasing shelf companies, 
criminals can easily circumvent State incorporation requirements and rely on the fact 
that the current update requirements of most States will give criminals months if not a 
year head stait on law enforcement authorities that are pursuing an investigation. To 
combat this practice, the Department strongly recommends legislation that: (1) requires 
all covered legal entities to provide updated beneficial ownership information to the State 
at the time of any transfer, sale, or change in beneficial ownership; (2) provides the sale 
or transfer of the ownership interest is not effective until such time as the proper 
documentation has been received by the Secretary of State; and (3) requires all legal 
entities to yearly certify that their beneficial ownership information is current, true and 
correct. 

This increase in the sale of “shelf’ or existing companies highlights an important 
loophole that the proposal endorsed by the National Conference of Commissioners on 
Uniform State Laws (NCCUSL) seeks to correct: that of a “look back” to existing 
companies. There are literally hundreds of thousands of U.S. companies that currently 
exist. Unless a mechanism is put into place to also regulate these entities and gather their 
beneficial ownership information, there exists a serious risk that they can and will be 
misused. 

Take for example another U.S. company currently being offered for sale: 

27 Ysai"s Old Nevada wife 

22 Ys.*«s oM Expefian credit file ' ■ 
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* • ■ ’ll^ Accou-nt 
. ‘ tu,i=-’fn«it9or Lterw. 

•. L*' "C • ;in'_;s or CcHections 
• , " ..'•-.ot ri-storv 

■ ■ •; — < Music’*” 

T I iis O' Tipany has been an operating business since earty 1 9St in the state of Nevada ■ Vingrai 
County area. That© is no outstanding debt and it has a deancr^it history -Susinesit ''' 
classification is “Furniture and Home Furnishings Store" - SfC code S700 

Sheif-Cofp.com effsre fhe lowest pricmg on aged corfwrations guaranteed! Wfty pay $30,000. 

$40 000 Of mere somewhere eise when you can buy this aged corp with credit here tor 
tfiousarifts less' 

27 years aged oW, Mwada corporatten is on sale now for only $18,000 

Here, a company that has been in existence since 1 98 1 can be purchased “with 
credit” for a mere $15,000. This ad illustrates the inherent problem of any legislation that 
is exclusively forward looking. Such legislation will again merely create a loophole, 
drive illegitimate traffic to that loophole, and create a new and lucrative market for 
“aged” companies that do not have to disclose any beneficial ownership information. 

The Department recommends that current legislative efforts include a “look back” 
provision that will require existing companies to provide current beneficial ownership 
information. If the company fails to provide such information then the Secretary of State 
should be required to initiate dissolution proceedings against the company. 

D) Penalties for the Misuse of Legal Entities/Penalties for False Information 
and/or Willful Blindness 

In an effort to enforce this system, the Department believes it is critical for both 
States and the Federal Government to have a variety of tools at their disposal for the 
enforcement of shell company legislation. The Department envisions the legislation 
providing three distinct enforcement tools. 
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First, in addition to any civil or criminal penalty that may be imposed by a State, 
the Department believes it is also critical to protect our national interest in enforcing 
federal law, by providing both civil and criminal penalties under federal law, similar to 
those contained in S. 569. The Department would strengthen the penalties in S, 569 by 
consistently applying the criminal intent of acting “knowingly.” This modification will 
prevent individuals from escaping liability by acting “willfully blind” in their formation 
and use of our legal entities. Moreover, the Department also recommends adopting 
language similar to that contained in the Aggravated Identity Theft Statute, 1 8 U.S.C. 
1028A §§ (2), (4), authorizing consecutive prison sentences for repeated and aggravated 
violations. Such a provision would target those criminally complicit service providers 
that are the worst offenders in this area and who repeatedly promote and use U.S. shell 
companies for criminal activity. 

Second, those individuals who act negligently or recklessly in providing false 
information to the State or failing to update information with the State, should be subject 
to civil penalties. 

Third, States should be required to immediately dissolve any legal entities that (1) 
fail to certify that their beneficial ownership on file with the State is current, true and 
correct; and (2) are shown to have otherwise failed to comply with the statute. 

These three tools will allow the Government to bring effective, proportional and 
dissuasive sanctions against bad actors while not implicating otherwise innocent failures 
by small business to file required paperwork. 

II) Other Issues 

In addition to the broad framework that has been provided above, the Department 
believes there are a number of secondary suggestions that will positively impact any 
proposed legislation in this area. 

First, in the course of discussing possible solutions, some parties have suggested 
making a specified individual located in the State of formation responsible for collecting 
beneficial ownership information only after a request is made by law enforcement for this 
information. The Department strongly opposes such an idea. Such a provision would be 
easy to evade as suspects could transfer ownership from one person to the next so that the 
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trail is already cold by the time the specified individual reaches out to his last known 
contact. It would also openly signal the existence of a criminal investigation. 

Next, the Department believes that any legislative solution must apply equally to 
both U.S. and foreign persons applying to form a legal entity or become a new owner of a 
preexisting legal entity. To only require foreign persons to provide beneficial ownership 
information or a copy of a passport would invite fraud as an increasing number of 
individuals could be expected to falsely claim to be a U.S. person or use straw actors. 
Such an approach may raise questions of consistency with our international undertakings 
and obligations, and would be contrary to the open investment policy of the United 
States. 

Finally, the legislation should require that all States that have not already done so 
pass legislation prohibiting so called “bearer shares” to bring the United States fully into 
compliance with the Financial Action Task Force recommendations on this issue. 

IITfConclu sion 

1 would like to conclude by expressing the gratitude of the Department of Justice 
for the continuing support that this Committee has demonstrated for anti-money 
laundering enforcement. The Department believes that we must continue to strengthen 
our anti-money laundering laws, not only to disrupt and dismantle drug trafficking and 
other international criminal organizations, but also to fight terrorism, white collar crime 
and all forms of criminal activity that generate or utilize illegal proceeds. The downside 
of globalization is that it affords perpetrators of crime new outlets and vehicles for these 
crimes, and thus poses new threats. 

The Department is committed to safeguarding the privacy and civil liberty 
interests of Americans and is confident that those interests are not at risk when the federal 
government takes sensible steps to rein in the abuse of shell corporations. We in the 
Department of Justice look forward to working with Congress and with our colleagues in 
the Department of Treasury and the Department of Homeland Security, to address the 
issues identified in this hearing. 
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Testimony of Hon. Elaine Marshall, North Carolina Secretary of State 

Co-Chair, Company Formation Task Force, National Association of Secretaries of State 

Before the Senate Homeland Seeurity and Governmental Affairs Committee - June 18, 2009 


"Examining Stale Business Incorporation Practices: A Discussion of S. 569: 
the Incorporation Transparent and Lav Enforcement Assistance Act” 


Chairman Lieberman, Ranking Member Collins, and Members of the Committee, on behalf 
of my colleagues at the National Association of Secretaries of State (NASS), I would like to extend 
our appreciation for your invitation to participate in this heating. I am wearing two hats today; one 
as North Carolina Secretary of State, a job I have proudly held since 1997, and the other as the Co- 
Chair of the Company Formation Task Force formed by the National Association of Secretaries of 
State (NASS) in February 2007. 

As Co-Chair of the NASS Company Formation Task Force, I oversaw the drafting and 
release of the body’s report and recommendations, which were adopted by the full membership in 
July 2007 and reaffirmed in July 2008. I also helped to introduce a resolution to oppose the first 
iteration of the biU we are here today to discuss, S. 2956: “The Incorporation Transparency and 
Law Enforcement Assistance Act,” a resolution which was unanimously supported by my peers and 
adopted by NASS in July 2008. 

As such, I remain opposed to the enactment S.569 because of the additional record keeping 
requirements it will place on states and the uncertainty of the costs associated with implementing 
such broad changes. In making the case against this bill, I would like to discuss the mechanics of 
business formation and record keeping at the state level and highlight how the passage of S.569 will 
negatively alter those processes. I will also explain why the NASS approach is more prudent and 
less expensive. To the extent that much of the information sought by law enforcement already 
resides with financial institutions and in IRS files, we respectfully suggest that Congress redirect its 
attention to requiring those institutions to share it, instead of having state agencies collect it. 

First, a bit of background on how NASS became involved in this issue. Along with many of 
my colleagues, I became aware that several federal agencies were examining the issue of ownership 
information collection by state governments at the beginning of 2006, just before the U.S. 
Government Accountability Office (GAO) released its April 2006 report on this topic.' As you may 
know, GAO concluded that the laws of incorporation in most states allow company owners varying 
degrees of anonymity and privacy, which led some in Washington to wonder if the process was 
being used by criminals hoping to elude detection by authorities. Just prior to the release of the 
GAO report, a separate report from the U.S. Treasury and other agencies raised related concerns 
about limited beneficial ownership information.^ In November 2006, Senator Levin (D-MI) chaired 
a hearing in the Permanent Subcommittee on Investigations and heard testimony from the federal 
agencies responsible for these reports, as well as the state corporate division directors from 
Massachusetts, Delaware, and Nevada. At the conclusion of the hearing. Senator Levin announced 
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that he was not satisfied with the efforts of the states to collect ownership information, warning that 
more aggressive state action was needed to improve what he saw as inadequate practices. 

In early 2007, 1 sent a letter to Senator Levin on behalf of NASS asking that he hold off on 
introducing federal legislation until our association had an opportunity to convene a Task Force to 
review the issue and develop meaningful recommendations for federal and state consideration.^ In 
February 2007, Nebraska Secretary of State John Gale and I agreed to serve as Co-Chairs of the 
NASS Company Formation Task Force, along with other members, including Secretaries from 
Georgia, Indiana, Minnesota, Nevada, New York, and Wyoming. Senior corporations division staff 
from Delaware, Massachusetts, and Maine also agreed to participate. 

In July 2007, members approved the NASS Company Formation Task Force Report and 
Recommendations,'* which include the following: 

• A ban of bearer shares and interests in bearer form, a practice that was for all intents 
and purposes prohibited by states’ case law, but not clearly outlined in state statute.^ 

• A requirement that entities file a periodic report that includes the name and address 
of a natural person in the U.S. who has responsibility for providing access to the list 
of owners of record for a business entity. That name would be a part of the public 
record and, therefore, available to law enforcement without a subpoena.*^ 

These basic recommendations have served as the basis for drafting the Uniform Law 
Enforcement Access to Entity Information Act, which is scheduled for a final vote before the 
Uniform Law Commission in July 2009. You will hear more details about this body and its draft 
language from Harry Haynsworth, but it is important to note that we have worked with this group 
since they began their drafting in 2007. 

In May 2008, Senator Levin expressed his dissatisfaction with the NASS approach and 
introduced the Incorporation Transparency and Law Enforcement Assistance Act (S.2956). He 
reintroduced this bill in March 2009 as S.569. NASS and a number of other prominent 
organizations are currently on record in opposition to this bill, including: the Uniform Law 
Commissioners, the American Bar Association (ABA), and the National Conference of State 
Legislatures (NCSL). 

During the past several years, this coalition has been working together to find appropriate 
state legislative and administrative answers that would: 

1 . Avoid the federalization of the company formation process, which has always been 
a state function. Federal legislation will bring federal rulemaking and regulatory 
authority into an area that has traditionally been the jurisdiction of states; 

2. Create a way for company ownership data to be held by private individuals 
designated by the entities, rather than the Secretary of State or other state agency; 
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3. Require that law enforcement agencies use subpoenas to inspect the ownership 
records rather than mandating that the Secretaries of State or state governments 
secure and provide them; 

4. Avoid an immense, unfunded mandate requiring states to fund the hardware, 
software and staffing to collect, update, preserve and make accessible such data. 
There would also be a substandal cost for public education efforts regarding the 
complete change to filing requirements; 

5. Prevent the office of the Secretary of State from becoming a law enforcement 
agency if compelled to regularly cross-check the entity ownership data against the 
Office of Foreign Asset Control’s Specially Designated Nationals (SDN) List and 
report any suspicious matches. States are concerned that if required to collect and 
maintain beneficial ownership information, they will ultimately be required to verify 
the information and cross-check it all with the SDN List. This issue is especially 
important because while verification and cross-checking are not required in S.569, 
Senators Levin and Grassley, as co-sponsors, have said that states should verify the 
ownership information and run the information against the SDN List. 

Here are some additional reasons why the NASS approach is more desirable: 

The NASS recommendations strike an appropriate balance by supporting the goals of law 
enforcement without unnecessarily restructuring state governments or negatively impacting the 
business community. In its 2006 report on ownership information laws for corporations, GAO 
concluded that, “if a requirement to coUect company ownership is considered, it would be useful for 
policymakers to consider options that balance the conflicting concerns among states, agents and law 
enforcement agencies.”’ 

With nearly two million corporations and limited liability companies (LLCs) currently being 
formed within the United States each year, the NASS approach does not place an enormous 
unfunded mandate on state governments. Redirecting state agencies away from their current, 
ministerial role to one of collecting and processing ownership information will be an extremely 
costly venture. 

As part of cost comparison research that is currently being conducted by NASS, initial state 
responses indicate that the costs associated with implementing S.569 are generally higher than the 
costs associated with the state uniform law approach being drafted by the Uniform Law 
Commissioners; and in some cases, substantially higher. For even the most technologically 
advanced states, maintaining beneficial ownership in a database will require the development and 
design of a new system. In some cases, this move will involve multiple state agencies (i.e. Secretary 
of State and Department of Licensing.) It will also require the states to conduct extensive, 
comprehensive and costly public education campaigns to ensure compliance. 
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Furthermore, there is concern regarding the competitive grant program in S.569 that is 
supposed to provide funding for states to carry out the mandates of the federal law. We believe this 
funding is already overcommitted with original requirements to support state and local homeland 

security efforts. Much of the funding is also required, by law, to go straight to local government for 
first responders. Therefore, it is unlikely that the Secretary of State’s office would ever see any of 
this funding. 

Finally, states have spent tens of millions of dollars in recent years improving their online 
transactions in order to make state government more responsive to the needs of citizens and 
business communities. Transactions that used to take substantial time are now conducted swifdy 
and efficiently with Internet-based, online technologies. We are concerned that S.569 will turn back 
the clock and undo such state progress and technological investments. States need to meet the 
needs of the American legal and business community to facilitate important and legitimate 
commercial transactions worth trillions of dollars. 

Additionaily, the NASS approach does not overburden small businesses, many of whom are 
struggling economically right now. In crafting its recommendations, one of the major goals of the 
NASS Company Formation Task Force was to avoid any increased financial or filing burdens on 
small businesses, particularly “mom and pop” or family-owned businesses. These entities are easily 
identified by bankers and chambers of commerce as legitimate, small business enterprises. NASS 
also recognizes the millions of entities that consist of owners who are licensed by the states to 
perform specialized services, such as doctors, lawyers, accountants, engineers and realtors. Since 
these professionals are already vetted under state law and must have their licenses renewed on a 
regular basis, we bebeve it is important to avoid adding to their document fibng duties and related 
costs. 


It is also important chat any changes in law remain simple and straightforward so as not to 
result in unintentional non-compbance. Definitions used for “beneficial owner” in S.569 assume 
that whoever controls the funds of the entity also controls the management. This is not necessarily 
the case and confusion about definitions could lead to problems for small businesses. Definitional 
clarity/consensus is an issue that is specifically acknowledged by the Financial Action Task Force 
(FATF) in its 2005-2006 report entitled, “Annual Review of Non-Cooperative Countries and 
Territories.”^ The FATF report states, 

. . . .the exercise was a useful tool for FATF members to identify several 
areas where there were differences of interpretation within the FATF 
regarding certain FATF NCCT criteria (“horizontal issues”), for 
instance:. . .difficulties in estabbshing beneficial ownership with regards 
to legal entities, including bearer shares and trusts. The FATF decided 
that no reviewed jurisdiction would be bsted based on these issues.'^ 

Unbke S.569, the NASS Company Formation Task Force recommendations also support the 
protection of privacy for investors and family members and would not make their personal business 
matters a part of the pubbc record. While S.569 does leave it up to each state as to how it would 
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handle the public nature of the additional information that must be collected, that simply means the 
state would be forced to establish and maintain costly redaction and parallel systems - one public 
and one protected. We hope that representatives from the small business community, venture 
capitalists, and other business-related entities will be asked to discuss the impact that S.569 would 
have on them and that they will be involved in any deliberations on this legislation. It does not 
appear that any are here today to testify. 

In summary, the NASS approach and the work of individual states reflects significant 
progress in addressing the Financial Action Task Force (FATF) Recommendations. To date, only 
one nation in the world - Italy - is in compliance with their recommendation on the collection of 
beneficial ownership information.*” In its mutual evaluation of the United States in June 2006, 
FATF notes of its Recommendation 33 on beneficial ownership, 


While the investigative powers are generally sound and widely used, there 
are no measures in place to ensure that there is adequate and timely infor- 
mation on the beneficial ownership and control of legal persons that can 
be obtained or accessed in a timely fashion by competent authorities. 

There are no measures taken by those jurisdictions which permit the 
issuance of bearer shares to ensure that bearer shares are not misused for 
money laundenng.” 

The official FATF recommendation for corrective measures on Recommendation 33 was to, 

Undertake a comprehensive review to determine ways in which ad- 
equate and accurate information on beneficial ownership information 
may be available on a timely basis to law enforcement authorities for 
companies which do not offer securities to the public or whose securities 
are not listed on a recognized U.S. stock exchange. It is important that 
this information be available across all states as uniformly as possible.’^ 

That is exactly what the NASS Task Force and collaborating organizations have done by 
proposing an alternative approach to S.569. 

In the meantime, the states that have been scrutinized in those early federal government 
reports have moved forward to strengthen their processes and to address real or perceived 
loopholes in the law. For example, Nevada, which was featured during the subcommittee hearing in 
2006, passed legislation in July 2007 that requires any non-publicly traded corporation to maintain a 
list of its owners of record at a registered office or principle place of business in the state. The 
entity must also file the name and contact information of the custodian of the list of owners with the 
Secretary of State’s office. Any change to the list of owners must be updated within 10 days. Upon 
the request of any law enforcement agency in the course of a crinninal investigation, the Secretary of 
State can require the corporation to provide a copy of the list of owners within three business days. 
Failure to do so could result in suspension or revocation of the entity’s charter. For an LLC, the 
same requirements apply, however the list that is required is of managers and members. 
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Wyoming and Delaware have also passed significant legislation since the release of the multi- 
agency, federal government reports in 2006. The NASS Web site ( .nass. ) offers summaries of 
business formation laws and filing requirements if you would like additional information.^'* 

In my home state of North Carolina, S.569 would be a significant burden, and we are a state 
recognized for innovation with technology and maintain an in-house programming staff, who report 
to me. Other states will experience an even larger burden if they are not as well developed 
electronically or have to depend upon outside vendors or other state agencies to perform and 
manage their computer programming work. Our experience with technology has been achieving a 
high level of customer satisfaction as well as internal efficiencies for filing and cash management 
functions. We would be very reluctant to consider any rollback on technology with regard to 
managing the workload in North Carolina. 

North Carolina currently has 548,000 entities within our databases, and all filings are 
examined before filing to prevent our databases from population by legally deficient entities. North 
Carolina does not permit online creation filings, but docs accept Annual Reports online. We have 
robust online filing abilities in other subject matter areas, including electronic notarization with a 
well-developed law, national e-notary standards, and a few authorized e-notary vendors. More than 
100 individual notarized lobbying reports were filed online for the first quarter of 2009. 

To assess the costs to the states under S.569 is almost impossible. Without administrative 
rules, calculating the cost is an inaccurate undertaking. What the bill states versus what we think it 
means — or will mean - in order to be effective are quite different. For example, adding additional 
fields to forms is not very hard, establishing a new searchable database is not overly difficult if you 
have prior experience in the activity, and committing the business logic rules to text is the tedious 
“finishing up*’ activity that requires discipline. All are doable when looking to the fiiture. 

My colleagues and I have a serious concern regarding certain provisions of S.569 in that 
there will be a huge burden on both the entity as well as the filing agent at the time of creation. No 
corporation or IXC has any members or owners of any description at the moment the filing is 
made. It is only after that filing has been made that ownership interest or other stakeholders can be 
determined. Therefore, the filing process will be a two-fold filing function rather than a one-time 
event. Please note that almost every state has an expedited filing process to meet the legitimate 
needs of the business community, as requested by the business Bar of each state. 

In 2008, 58,000 new entities were created in North Carolina. The unknown, but expected, 
requirement for this bill to be meaningfiil is the application to existing business entities. If proposed 
Sec.2009. (a)(1)(B) requires all existing entities to provide beneficial ownership information on an 
annual basis (not just those businesses created after the effective date), then entirely new processing 
and educational programs will have to be crafted. Everyone will need to provide citizenship or 
status information. Screening by physical addresses will be inadequate. Responsibility is placed on 
formation agents, but the bill is silent as to the responsibility for those entities created without a 
formation agent, estimated to be sixty percent of North Carolina’s filings. An educational 
undertaking to all new entities, approximately 58,000 per year, is of one cost If all 548,000 entities 
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of record must be informed, the cost is much greater. TheoreticaUy, we have annual contact with 
450,000 entities; however, for the 94,000 North Carolina nonprofits that have no current annual 
report filing requirement, the challenge will be extremely difficult. 

If existing entities (548,000) will be made to comply, several staff members will need to be 
added or redirected from existing workloads to assist filers to understand the changes and to begin 
the dissolution process for noncompliance. Widiout additional staff, either current processing 
becomes delayed for all or backlogs build up for certain other equally valuable functions. Additional 
personnel costs are hard to determine without addressing concerns expressed by my colleagues as to 
the application and interpretation of S.569, Attempting an evaluation based on most responsibility 
falling on the state, I estimate a minimum fifty percent staff increase in the customer service and 
back office functions of North Carolina’s corporations division. 

If there is no requirement for existing entities to comply, costs for North Carolina would be 
under $100,000 to create new forms, a new confidential database, and the associated business rules 
and search abilities. If S.569 is applied to the existing 548,000 active North Carolina business 
entities of record, costs seriously escalate. A single mailing (letter size, folded with three sides 
perforated, mailed at bulk rate) by a competitive bid will cost approximately slightly under $390,000. 
A re-mailing of a fifteen percent default group would be almost $58,000. Storage of paper filings 
and archiving become costs estimated at $150,000 per year, as retention schedules are met. As 
online filings become more common, storage and archiving costs become lower but equipment 
replacement expenses escalate. 

The huge volume of materials S.569 will generate over just a few years needs to be 
considered. On its face, Annual Report numbers will not increase, but Annual Reports are public in 
most states. If they contain confidential beneficial ownership information in order to keep current, 
redaction will need to occur or separate filing systems will need to be maintained, possibly increasing 
the image load exponentially. North Carolina is currently “burning out” two of our sixteen servers a 
year as we find ourselves in a constant backup mode with the 20 million images we currently 
maintain (not all of these are business entity items). 

I can predict two significant factors that will occur in North Carolina if nonprofits are made 
to file Annual Reports. First, general confusion will be the norm as nonprofits seldom have 
“owners” of any definition; second, resistance and pushback will be huge as church folks especially 
consider reporting to the state objectionable (North Carolina knows this from trying to 

implement nonprofit Annual Reports in the early 1990’s); and the Secretary of State’s Office will 
spend vast amounts of resources dissolving and reinstating nonprofits, as well as others, for years. I 
can’t begin to describe the ongoing societal nightmare and administrative difficulties this will create. 

Secretaries of State around the country are very concerned that the term “beneficial 
ownership” is not well-established in American jurisprudence and that it will fall upon us to interpret 
what that means. It is also of concern that the law would apply to formation agents but does not 
specify who would be responsible in the case that a formation agent is not used. Filing offices have 
no desire to be the default keeper and verifier of the identity of non-United States citizen beneficial 
owners. We are also concerned that verification of such information may ultimately fall on the filing 
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entity, which would create a larger than imaginable problem for us. Also of concern is that states 
will be required to compare the list of entities in their databases with the Suspicious Designated 
National list, unless Secretaries of State or other state filing agencies are exempted from that 
provision of federal law. 

We have a history of cooperation with all law enforcement in North Carolina, and as I now 
begin my thirteenth year as Secretary of State, we have never had a request from a law enforcement 
agency that we could not fulfill. 

If you sense resistance from my colleagues, you are correct. We understand the concern 
with money laundering — we all want it discovered and stopped, and we ail want to assist law 
enforcement. But we do feel these efforts are going to be of limited effectiveness compared to 
other possible avenues of recourse, such as through other government agencies or adding safeguards 
to the multiple money pathways existing today. 

Because of the foregoing, the NASS Company Formation Task Force has been working with 
the drafting committee of the Uniform Law Commission (ULC)during the past year and a half to 
craft an alternative that will provide a pathway to find the information that the Senate seeks, without 
placing the burden on the state administrative filing office. 

Given the lack of a clear belief in the efficacy of this plan, additional functions will be 
necessary. Verification will be needed by someone, cross checking with other lists will be needed, 
concern that updating will be inconsistent (annual to some, as needed with others), and difficulty 
with definitions are a few of these layers. Fearing those future costly requirements, NASS requested 
ULC to propose a uniform law with an expectation that it could provide meaningful assistance to 
law enforcement with a minimum burden on the large number of legitimate small businesses that 
populate our databases and provide the economic engines of our states. 

S.569 (previously S.2956) has already had a serious beneficial effect and has achieved results. 
Highlighted states have closed perceived gaps in the law. We have put considerable intellectual 
effort into an alternative workable process that I believe is doable for states to enact. NASS has not 
taken an official position on the ULC Uniform Act proposal because ULC has not finished its 
processing, though it will finish by mid-July. Shortly thereafter, NASS will hold its annual summer 
meeting. I will honestly tell you I have concerns about the NASS meeting due to state budget travel 
restrictions, including North Carolina’s, but I will be there. 

Whether or not beneficial ownership information is public or confidential is of concern. 
Since beneficial ownership under S.569 is to be provided upon specific legal process, it is deduced 
the information shall be confidential. Some states have strong open records laws and constitutional 
provisions that wiU be problematic. I would intend to have an additional database developed in 
North Carolina and declared an exception to North Carolina’s public records law to avoid all the 
inquiries and complaints regarding marketing mailings, family law litigants seeking corporate 
information, debt collectors, the just plain nosey, and more. If we are required to verify the 
information against the Specially Designated Nationals List that would be a huge challenge of 
unknown cost. Public education costs could be expensive. 
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We all must remember that either of th^e proposals represents a cultural change — not just 
for the filing offices who view their function as simply ministerial, but a cultural change for everyone 
engaged in business of most types in the United States of America. Sadly, ground zero for the 
fallout to these cultural changes will be each state’s filing office, and we are gravely concerned. 
Viewing the financial and human asset commitment contrasted with the efficacy of the proposal, it is 
hard to find significant added value and meaningftilness. 

In closing, NASS members are wary of any federal law that burdens states and legitimate 
businesses yet provides lawbreakers with the ability to evade it. The obvious argument is that the 
extremely small number of entities that are registered to do business that may be engaged in money 
laundering, terrorist financing and tax evasions are probably not going to file accurate or truthful 
information to state government. Therefore for the overwhelming number of legitimate, law 
abiding businesses, trying to stay afloat in these difficult times, we think the NASS approach is a 
more reasonable, simple and unobtrusive solution which would allow small business owners to 
comply without having to hire a legal team to decipher filing requirements. 

My colleagues and I are thankful for the opportunity to testify today and for the opportunity 
to submit additional written testimony for the record. I am including the NASS Company 
Formation Task Force Report and Recommendations, along with the association’s July 2008 
resolution to pursue our alternative approach to S.569.‘^ 


’ U.S. Government Accountability Office, Company Formations: Minimal Omtrship Information is ColltcUd and Awulabh^ 
GAO-06-376, April 2006, available at hnp://u'\v\v.cao.^<>v/nc\v.item?i/(.i063?6.pJf . 

^ U.S. Department of Treasury, et. al., U.S. Mon^ Laundering Threat Assessment, December 2005 (Released January 2006), 
available at htrp:/ /v^>ww.itsrccus.}'X)v/offi.cc-s/cnforcemeat/pJt7mlra-pdf . 

^ National Association of Secretaries of State, “Letter to Chairman Levin (D-MI) Regarding Results of Task Force,” 
September 13, 2007, available at brrp:/ /na^s orff/indcx.fihph:jptjon=com c(>nreni.&iask~view&id=l 1.3&:lrcmid"312 . 

* National Association of Secretaries of State, NASS Company Formation Task Force Report & Recommendations, July 
2007, a\^able at ht.rp: //nass.org/index.php^ .>pd <>n-com con r cnr&iask=vie w6i y-113&lrernicl=3L2 . 

® Ibid, p. 6. 

^ Ibid, p. 5. 

^ U.S. Government Accountability Office, Company Formations: Minimal Ownership Information is Collected and Available., 
GAO-06-376. April 2006, p. 1 (sidebar). 

® Financial Action Task Foset, Annual FeviewofNon-Cooperatm Countries and Territories: 2005-2006,]\xn^ 2006, available at 
l'>ttp:/./\vvn.v-fatf-^^af3.«.)rg/dat:ioecd/44/9/3'^101772.pdf . 

Ubid,p, 17. 

Information provided in Financial Action Task Force Letter to Congress, January 2007. 
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Financial Action Task Force, Third Mutual E-valuaUan Report on Anti-Money laundering and Combating the Financing of 
Terrorism - United States,]Mnt 2006, p. 237, available at btrp:/'/www.fatf fflfi.ot^/dHtaoecd/ 44/9/37 101 772.pdf . 

•2 Ibid, p. 237. 

Nevada Model Registered Agents Act ^RS 77.3t0), Chapter 77. Sec. 010-270, July 1, 2008, available at 
http:/7ww\v-leg.statc.-nv,us/Nrs/NRS-07?.html . 

National Association of Secretaries of State, Survey of State Business E-ntity Lau>s^ May 2009, available at 
http://nass-org/indcx php?opHc>n~com doctnan&Task-doc download&gid=6.33 . 

’5 National Association of Secretaries of State, "NASS Renews Company Formation Task Force for 2008/2009 with 
Expanded Mission Statement,” July 2008, available at 

http:/ /nass.org/index.php?optk)n— com dticman&task=kk)C downk>ad&gid=318 . 
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BACKGROUND 

At the beginning of 2006, the federal government produced two major reports on the company 
formation process that raised important questions for Secretaries of State. 

At the request of U.S. Senators Car! Levin (D-MI) and Norm Coleman (R-MNj, the leaders of the Senate 
Homeland Security Committee's Permanent Subcommittee on Investigations, the U.S. Government 
Accountability Office (GAO) released an April 2006 report on the collection of beneficial ownership 
information during the company formation process. Its conclusion that the laws of incorporation in most 
states allow company owners to remain anonymous led some to wonder if the process was being used 
by criminals hoping to elude detection by authorities. 

Meanwhile, a separate multi-agency report entitled, "Money Laundering Threat Assessment" raised 
related concerns about limited beneficial ownership information. Federal agencies contributing to this 
report included the U.S. Treasury, Internal Revenue Service, U.S. Department of Justice, U.S. 

Department of Homeland Security, the Federal Reserve and the U.S, Postal Service. 

Based upon the findings of these reports, Senators levin and Coleman arranged for the Senate 
Permanent Subcommittee on Investigations to hold an oversight hearing in November 2006. The 
hearing sought to examine how the lack of company ownership information in state files impeded law 
enforcement efforts in combating criminal activities. Officials from Delaware, Massachusetts, and 
Nevada joined federal agency representatives in testifying about their state procedures and 
requirements for forming business entities. 

At the time of the hearing, Senator Levin expressed interest in a Massachusetts law that requires 
companies to maintain their list of beneficial owners and to provide that list to the Secretary of State 
upon request. In his view, the lack of information gathering practices employed by states could prevent 
authorities from identifying tax cheats, money launderers, and possibly, terrorists. He also expressed 
concern over a Financial Action Task Force (FATF)’ evaluation that gave the U.S. a failing grade in 
collecting beneficial ownership information. Senator Levin warned that if the states didn't come up with 
some solutions to address his concerns, he would introduce federal legislation to create greater 
transparency. 

In January 2007, NASS Business Services Committee Chair Elaine Marshall of North Carolina took action. 
She sent a letter to Senator Levin's office requesting the opportunity to convene a NASS task force to 
study the company formation process and to develop meaningful recommendations for federal and 
state consideration. Senator Levin agreed to postpone the introduction of any legislation until NASS had 
the opportunity to issue its findings. 


^ World le.oders established the Financial Action Task Force on Money Launderittg {FATF) at the G 7 
Summit held In Paris in J989. 
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The following month at the NASS 2007 winter conference. Secretary Marshall (NC) and Secretary of 
State John Gale of Nebraska agreed to serve as co-chairs of the NASS Company Formation Task Force. 
Other Secretaries of State serving on the NASS Business Services Committee volunteered to serve on the 
task force and some offered to recruit their state director of corporations to assist with this endeavor. 

As such, the NASS Company Formation Task Force consisted of the following members: 


Secretaries of State 

Secretary of State Office Staff 

Hon. Elaine Marshall, North Carolina 

(Co-Chair) 

Haley Haynes, North Carolina 

Hon. John Gale, Nebraska 

Judy Jobman, Nebraska 

(Co-Chair) 

Colleen Byelick, Nebraska 


Rick Geisenberger, Delaware 

Eileen Simpson, Delaware 

Hon. Karen Handel, Georgia 

Chauncey Newsome, Georgia 

Hon. Todd Rokita, Indiana 

Liz Keele, Indiana 

(NASS President-Elect) 

Marcl Reddick, Indiana 


Laurie Flynn, Massachusetts 


Tim Poulin, Maine 

Hon, Mark Ritchie, Minnesota 

Bert Black, Minnesota 

Hon. Ross Miller, Nevada 

Scott Anderson , Nevada 

Hon, Lorraine Cortez-Vazquez, New York 

Paul LaPoint, New York 

Denise Lauer, New York 

Hon. Max Maxfield, Wyoming 

Tom Cowan, Wyoming 

Genie Sawyer, Wyoming 

Barb Boyer, Wyoming 


MEETINGS 

The NASS Company Formation Task Force met via conference call every two weeks from early March 
through July 2007. Member participation rates were very high and the calls allowed for lively debate 
and discussion. During the first few calls, the task force decided upon its mission, goals, and process. 
Members decided early on to limit task force participation to Secretaries of State and/or their 
designated staff. However, the following stakeholders received notification about the task force and its 
work; 

® Other state agencies responsible for company formation 
* international Association of Commercial Administrators (lACA) 

® The American Bar Association (ABA) Corporate Laws Committee 
® The ABA Partnership Laws Committee 

® National Conference of Commissioners on Uniform State Laws (NCCUSl) 
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• National Governor's Association 

• Registered agent community 

• Various federal agencies 

The NASS Company Formation Task Force held a conference call with several of the stakeholders in early 
May and followed that with an in-person meeting later that month during the lACA Annual Conference. 
These discussions provided an excellent opportunity to explore shared goals and to craft reasonable, 
workable solutions in a short period of time. 

Early conference call discussions focused on first identifying issues with potentially simple resolutions. 
Another key focus was clarifying Senator Levin's exact concerns and addressing those from a state 
perspective. Meetings between a task force member, NASS staff and Laura Stuber of Senator Levin's 
office produced two key directives that the task force recommendations needed to address: 

1. Find a way to provide a list of shareholders, members, or beneficial owners kept in the state of 
organization that would be available to law enforcement without a subpoena. 

2. During the company formation process, someone must be required to check the Office of 
Foreign Asset Control's (OFACj Specially Designated Nationals (SDN) List to ensure that none of 
the owners, members, or shareholders is on the watch list. 

At the lACA Annual Conference in May, the NASS Company Formation Task Force met in person to begin 
drafting recommendations. Because so many task force participants attended the conference, it was an 
ideal time for holding a drafting session. In addition to NASS Company Formation Task Force 
participants, repre.sentatives from the registered agents, the ABA, and NCCUSL observed this drafting 
session. The task force developed draft language for six recommendations at this meeting with more 
than thirty participants. In addition, the lACA Business Organization Section passed a resolution 
endorsing the efforts of the task force. 

The task force soon notified both ABA and NCCUSL that their assistance would be requested in drafting 
amendments to the Model and Uniform Business Entity Laws if NASS members approved the task 
force's recommendations at the association's July 2007 summer conference. Both organizations needed 
to get a written notification in order to place the request in their drafting queue. 

Additionally, the task force developed a survey on state company formation practices. More than thirty 
states responded, providing a solid framework for members to use during development of their 

recommendations. 

The results of the survey and other useful resources became part of a web-based information page for 
task force members. It also includes new and pending company formation legislation from Delaware, 
Massachusetts, and Wyoming. 
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RECOMMENDATIONS OF THE NASS COMPANY FORMATION TASK FORCE 


On July 18, 2007, the NASS Membership Approved the approved the following recommendations 
developed by the NASS Task Force and ametided by the NASS Business Services Committee: 

1. NASS will draft a letter to OFAC regarding state promotion of the current obligation that 
individuals and business entities have to comply with the Trading with the Enemy Act (31 CFR, 
Subtitle B, Chapter V, as amended), and surest a meeting to discuss usability issues, public 
education, etc. (attachment 1) 

2. NASS and iACA will compile and periodically update a comprehensive overview of state business 
entity laws for federal and international law enforcement use. The report would cover how 
each U.S. business entity statute handles the collection of ownership information, filing 
requirements, and periodic reporting requirements. It will also explain how law enforcement 
can access owrrership and other relevant information. 

3. States are encouraged to engage in educational outreach to the relevant communities about 
checking the OFAC SDN List. Pending resolution of the issues contained in recommendations 1 
and 4, states are encouraged to examine their statutes and other requirements for annual or 
biennial reporting by business entities and determine what amendments to statutes and 
additional language may need to be added to the statutes, applicable notices, or forms to advise 
entitles of the OFAC SDN List, and to identify specific individuals who may be contacted by 
federal law enforcement authorities with regard to investigative concerns about owners of 
record for their business. 

4. NASS will draft a letter requesting that ABA and NCCUSL develop language to amend Model or 
Uniform Business entity laws requiring entities to file a periodic report that includes a name and 
address of a natural person In the United States that has responsibility for providing access to 
the list of owners of record for a business entity. That name would be a part of the public 
record and therefore available to law enforcement without a subpoena. NASS also recommends 
that NCCUSL and ABA consider the historical precedent of confidentiality of company ownership 
when developing recommended language for Uniform and Model Business Entity Acts. 

5. NASS recommends a two-pronged approach to "bearer shares and interests held in bearer 
form." First, NASS will include a request in letters to ABA and NCCUSL that they also address 
clarifying Model and Uniform Entity Laws that bearer shares and interests held in bearer form 
are not permitted. In the interest of time, states should also examine their statutes to clarify 
prohibitions on bearer shares and interests held in bearer form. Currently state laws do not 
allow bearer shares, but language can be vague. 

NEXT STEPS 

If the NASS membership approves and adopts the task force recommendations, a follow-up letter must 
be sent to both ABA and NCCUSL containing this language and asking them to begin their drafting 
processes. The ABA drafting timeline could be complete by April 2008, whereas the NCCUSL process will 
take untilJuly 2008. 
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NASS will also request a meeting with Senator Levin and Senator Coleman and other concerned 
members of the Senate Permanent Subcommittee on investigations to present them with the 
recommendations and discuss next steps. 

Finally, NASS will convene a meeting of business entity law drafters to define and clarify the differences, 
if any, between "beneficial owners" and "owners of record." 

For more information on the NASS Company Formation Task Force, please contact: 

Leslie Reynolds, Executive Director 

National Association of Secretaries of State 

444 North Capitol Street, NW-Suite 401 

Washington, DC 20001 

202-624-3525 

reynolds@sso.org 

://www.nass. 
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Attachment 1 



June 8, 2007 
Mr. John Smith 

Associate Director, Program, Policy and implementation 

Office of Foreign Asset Control 

United States Treasury 

1500 Pennsylvania Avenue, N.W. 

Washington, DC 20220 

Dear Mr. Smith: 

The National Association of Secretaries of State (NASS) has put together a Company Formation Task Force to 
address issues of ownership information and the company formation process. The NASS Business Services 
Committee decided to organize this Task Force to respond to and address concerns raised by Sen. Levin and other 
members of Congress on these issues. 

The NASS Task Force has had regular conference calls on the broad issues and regulatory implications of providing 
ownership information to investigative authorities. We have also addressed the issues of the OFAC Specially 
Designated Nationals List ISDN). The Task Force has participants from 12 states and has conferred with other 
organizations including committee representatives from the American Bar Association (ABA) and the National 
Conference of Commissioners on Uniform State Laws (NCCUSL). Our Task Force met recently during the annual 
conference of the International Association of Commercial Administrators (lACA) to begin drafting some 
recommendations that the NASS membership will consider during our July 2007 Summer Conference. 

One of the goals of the NASS Task Force is to find ways to assist OFAC in performing its duty to educate businesses 
and individuals about the importance of checking the OFAC SDN List. 

The states are very willing to provide assistance in the area of public education. However, before we can 
encourage the public to utilize the SDN List, it is vitally important to clarify and simplify some of the processes 
first: 

1. in earlier discussions with OFAC, we addressed our concerns about the usabiilty and "searchability" of the 
OFAC SDN List. If states are going to begin referring businesses to the OFAC website and OFAC 
publications, it will be critical to address the fact that the current SDN List published on OFAC's website is 
not user-friendly for typical businesses and individuals that are required to check the list. We discussed 
bringing together a group of filings officers and company formation agents to advise OFAC on ways to 
make the list searchable and "real-time". We would like follow up on this suggestion. In its current form, 
the SDN List is not searchable, is not certified by OFAC as accurate and is not updated frequently enough 
to make any certification that the list has been checked meaningful. Once improvements are made to the 
list, we think states would be willing to include a link to the SDN list on their website. 

2. We would like to help arrange OFAC training seminars for state filing offices. A review of the training 
seminars on your website indicates that the sessions are targeted to specific industries like banking. 
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international trade and insurance. We would like to work with you to develop a training class that couid 
be done for state officials so that they could assist In educating the business community about their 
obligations under federal law, including the SDN list and how to use It. 

3. We would also like a "talking points" document that could help us to promote compliance with federal 
law and the specifics and details involved with the OFAC List. We want to ensure that simple, accurate 
information is provided in print and online that Informs individuals and entities of their responsibilities 
under federal law. Contact information for OFAC so that questions may be answered and clear, simple 
instructions are essential to ensure compliance by the public. We would also like to work with you to 
create a list of vendors that might be able to help those states who would like to try and perform searches 
from their state system. 

4. At the above mentioned lACA conference, a representative of the Small Business Administration (SBA) 
talked about a program they have established through the offices of the Secretaries of State. 
Representatives from SBA have developed materials and come to the state offices on a regular basis to 
answer questions for people interested In starting a business. In our discussions with SBA, it became clear 
that they were not familiar with the SDN list. We would encourage OFAC to reach out to the SBA to 
include them in any sort of public education campaign. 

In short, we are committed to helping OFAC educate the public and the business community at large about the 
extremely important work you do and the reasons why people need to be vigilant about checking the SDN List. It 
should not be the duty of the office of the Secretary of State (or other relevant state agency) to check names of 
beneficial owners against the OFAC SDN List. 

The Senate Permanent Subcommittee members have emphasized the importance of our working together and we 
take that responsibility very seriously. We would like to meet with you to discuss how to move forward on these 
very important issues. Please contact Leslie Reynolds (202)624-3525 at the National Association of Secretaries of 
State to coordinate this meeting. 

We appreciate your commitment to this issue and we look forward to working with you. 

Sincerely, 


Hon. Elaine Marshall, NC Secretary of State 
Co-Chair 

NASS Company Formation Task Force 

cc: NASS Company Formation Task Force 
Hon, Deb Markowitz, Vermont Secretary of State, NASS President 
Laura Stuber, Majority Counsel, Senate Permanent Subcommittee on Investigations 



Hon. John Gale, NE Secretary of State 
Co-Chair 

NASS Company Formation Task Force 
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NASS 

National Association 
ot Secretaries ot State 


NASS Renews Company Formation Task Force for 2008/2009 and Expanded Mission Statement 

The NASS Company Formation Task Force is renewed and reauthorized for a full year from this date and 
the 2008-2009 President of NASS is authorized to appoint such leadership and committee restructuring as 
he deems appropriate; and 

The reauthorized NASS Company Formation Task Force will: 

• develop a strategy to oppose S.2956 The Incorporation Transparency and Law Enforcement 
Assistance Act, 

• seek U.S. Senate committee hearings on said bill before any committee markup might occur, 

• alert the Secretaries of Stale when contacts need to be made with their U.S. Senators, 

• cooperate with our NASS partners, including but not limited to ABA, NCCUSL, and NCSL to 
continue developing reasonable, practical, cost-effective and appropriate state-based responses to 
the issues raised by S. 2956 and, 

• continue to meet and negotiate with federal agencies and U.S. Senate staff on the reasons why 
S.2956 is an extreme approach and why the NASS approach is the most sensible approach. 

ADOPTED the day of July 2008 in Grand Rapids, MI 


Hall of States, 444 N. Capitol Street, N.W., Suite 401, Washington, DC 20001 
(202) 624-3525 Phone (202) 624.3527 Fax www.nass.org 
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WRITTEN TESTIMONY BY 

THE HONORABLE ROBERT M. MORGENTHAU 
DISTRICT ATTORNEY FOR NEW YORK COUNTY, STATE OF NEW YORK 
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I would like to thank Chairman Lieberman, Senator Collins, and the Committee and Staff 
for the opportunity to present testimony at this hearing on state incorporation processes 
and the need for systemic reform. Senators Levin, Grassley and McCaskill have 
introduced an excellent piece of legislation that merits the support of the law enforcement 
community, and we thought it important to participate in today’s debate and discussion. 

Not only does the bill merit the support of the law enforcement community - it fully has 
its support. To quote a colleague who works on financial criminal investigations for a 
federal agency, “It’s a no-brainer.” This bill, from our perspective, is exactly what is 
needed to address the problems associated with shell companies created to hide criminal 
activity. 

In so many areas of financial crime we see transparency as a simple solution to a host of 
problems. Systems promoting opacity and secrecy are the best friend of the money 
launderer, the child pomographer, the tax cheat, the fraudster, the corrupt politician, and 
indeed, the financier of networks of terror. The beauty of the bill we are discussing today 
is the simple solution it brings to a host of problems: Transparency. If there is one 
lesson we have learned in investigating financial crimes, it is that the best and easiest 
solution for many areas of criminal conduct is to encourage and require transparency in 
financial arrangements. Lack of transparency played a role in almost all of the major 
financial cases prosecuted by my office. Going back to the early 1990’s and our 
investigation of the Bank of Credit and Commerce International (BCCl), our prosecutions 
of boiler rooms and pump-and-dump stock schemes since the 1990’s, and our recently 
announced investigations into the movement of funds by Iranian banks and the Iranian 
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military; the criminal actors in all of these cases benefited from systems lacking 
transparency. 

My goal in presenting this testimony is to provide the law enforcement perspective on the 
issue of beneficial ownership registration; to wit, that anonymous shell companies present 
current and ongoing problems to the law enforcement community, and why Senate Bill 
569 (S. 569) is the best solution. My remarks are organized as follows; First, I discuss 
the current lack of standards among the 50 states. Second, I analyze the alternative 
measures and discuss why, from the viewpoint of the law enforcement community, they 
fall well short of the mark. Third, 1 discuss the standing of the United States in the 
global financial and anti-money laundering community, and why our current standards 
lag behind those of many foreign nations, even some generally viewed as problematic by 
the United States. In this regard, I note the impression of hypocrisy this double standard 
leaves with the international law enforcement community. Finally, to illustrate the 
importance of transparency, and to demonstrate the use of the corporate structure for 
criminal purpose, I will discuss briefly a few cases prosecuted by my staff over the past 
decade where criminal organizations used corporate structures to engage in criminal 
conduct. Make no mistake - S. 569 is not a panacea. Criminals will still find ways to 
hide their identities and use corporate entities for their criminal purposes. But by 
providing more transparency, and by creating accountability and the possibility of 
criminal prosecution for incorporating agents, this bill will help us stop corporate 
criminals. 

I was appalled to learn of the current state of the law for incorporation standards. 
According to a summary prepared by the General Accounting Office in 2006, only two 
states require any statement of beneficial ownership in their incorporation processes. I 
believe only seven have such a requirement for LLC’s. The reasons behind this, while 
cynical, make sense. For many states, incorporation fees are a tremendous source of 
revenue. Any state that raised its standards unilaterally would put itself at a competitive 
disadvantage as opposed to other states with lower standards. It would be foolish to 
expect any state to act against its financial self-interest, especially in this economic 
climate, 

I have reviewed some of the alternative proposals under debate today. The proposal from 
the National Association of Secretaries of State (NASS) would require “owner-of-record” 
information. This is of little value from a law enforcement perspective. The owner-of- 
record can be another shell company, another straw owner, an incorporation service - 
anything. Beneficial ownership - who really owns the corporation - is the important 
information, and S. 569 quite rightly focuses on this concept. 

Moreover, the proposal from the National Conference of Commissioners on Uniform 
State Laws (NCCUSL) suffers from deficiencies similar to those of the NASS proposal. 
First, it will not be binding unless adopted by the States. Again, no state will be the first 
to enact such requirements, and the states that, from the law enforcement perspective, 
most need reform are least likely to enact. That gives little cause for optimism. The 
“race to the bottom” will be on, and the worst states will seek a competitive advantage 
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over those that seek reform. Even with a federal mandate requiring adoption of the 
NCCUSL proposal, it would still impose an entirely new regime. S. 569 would be much 
simpler and more direct; simply collect a statement of beneficial ovmership and keep it in 
the same type of file currently maintained by the states. 

In addition, the complicated structure of “Record Contacf ’ and “Responsible Individual” 
in the NCCUSL proposal will actually make matters worse from a law enforcement 
perspective, not better, for a number of reasons. First, either system will destroy the 
ability of law enforcement to gather corporate information without alerting the targets of 
the investigation. In any long term investigation, we must find ways to gather evidence 
while maintaining confidentiality. If our suspects learn of the investigation, they may 
flee, records may be destroyed, criminal techniques may be altered. Thus, we constantly 
seek ways to gather evidence without alerting the suspects. This is particularly true of the 
type of sophisticated criminal who takes the time to set up shell companies to hide his or 
her involvement. Under the Senate bill, information of beneficial ownership would be 
provided to the State, and law enforcement seeking such information would use a 
subpoena to obtain it from the State. It is simple, direct, and would take only days. And, 
most importantly, it would not alert the suspect. 

Compare that to the NCCUSL proposal. A request would have to be made to the Record 
Contact (who could be anywhere in the United States and would have to be located). 

The Record Contact is someone designated by the corporation to act on its behalf 
Contacting this person is akin to picking up the telephone, calling the suspect, and saying, 
“You’re under investigation.” I can already hear the shredders starting to whir. The 
concept of the Responsible Individual suffers from the same shortcoming. An inquiry to 
the Responsible Individual is akin to a direct notification to the company that it is under 
investigation. Moreover, from a law enforcement perspective, the Responsible Individual 
is something of a mystery. The Responsible Individual is defined as someone “who, 
directly or indirectly, participates in the control or management of an entity.” There is no 
requirement that this person be in the United States. The interpretation of someone who 
“directly or Indirectly controls a corporation” is vague enough to mean anything. Could a 
nominee, officer or director who is an employee of an incorporation service in Panama be 
someone “who indirectly controls” a shell company? Of course he could. This is a huge 
loophole that would defeat the purpose of this legislative reform. 

Finally, I note that this bill would render impotent one tool commonly employed by law 
enforcement. Federal law and the laws of many states allow us to obtain non-disclosure 
orders for our subpoenas. For example, when we obtain phone records, bank accounts, 
credit card information or other investigative data, such an order prevents banks and other 
subpoenaed entities from notifying the account holders. The very structure created by the 
NCCUSL proposal nullifies such orders, as the system the proposal would create requires 
the Record Contact to notify the corporation upon receipt of the subpoena. For those 
seeking to abuse the system and hide their involvement, the twin concepts of the Record 
Contact and the Responsible Individual will be a bonanza, in that they will create a 
system that will frustrate law enforcement investigations by its very structure. We would 
be better off, from a law enforcement perspective, with no legislation at all. 
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There is an aspect of this issue not readily apparent to those who do not investigate and 
prosecute crime for a living. Critics have charged that the law will not work because 
criminals will continue to use false names to hide their identities. This criticism misses 
the point. By requiring the inclusion of beneficial ownership information, all people 
seeking the benefits of corporate status from the states will be expected and required to 
provide accurate and truthful information. When a criminal uses a false name, or a straw 
man, or incorporates in the name of a family member - there are two significant results 
from the law enforcement perspective. 

• First, it provides evidence of what the criminal law refers to as “consciousness of 
guilt.” To put it another way - why would someone use false information? 

Would an innocent person do that? The answer is usually “no,” and this type of 
evidence is tremendously important in establishing a suspect’s criminal intent. 
Simply by requiring information regarding beneficial ownership, criminals would 
be forced to lie. And a lie goes a long way to establishing criminal intent. 

• Second, and equally importantly, it will give law enforcement a criminal charge to 
bring against criminals who use false information to incorporate, and also against 
the agents who intentionally assist such criminals. If an incorporation agent sets 
up 100 shell companies for an identity theft ring that plans to steal and launder 
money, the incorporation agent may or may not be guilty as an accomplice to 
identity theft, larceny, and money laundering. But, the agent is certainly guilty of 
filing false incorporation documents with the state. The ability to punish the 
enablers and middle men will go far in cleaning up corruption. For example, 
according to information gathered by the Financial Crimes Enforcement Network, 
there is one U.S. -based incorporation service that, for the period from April 2005 
to March 2006, was named in 86 separate Suspicious Activity Reports for its 
association with corporations involved in over $100 million in suspicious 
conduct. During the period from April 2006 to March 2007, this same service 
provider was named in an additional 21 8 Suspicious Activity Reports, five of 
which alone totaled over $100 million in suspicious transactions. 

I think it is important to note that we do not support imposing a verification requirement 
on the States. Often legitimate businesses need to set up corporations quickly, and a 
verification requirement for all incorporation processes would hamper the normal 
practices of business and would impose a financial burden on the States. The states are 
not expected to verify the data or take any extra steps - they simply would have to make 
sure that the information identifying beneficial ownership is obtained from the party 
seeking incorporation. The solution seems to be as simple as an extra data field in an 
online form, and a simple and easily understood requirement for incorporation agents. 
There would be no extra costs for the states, and because the bill would set a uniform 
minimal standard for all states, there would be no concern that any state could have a 
competitive advantage. There could be no “race to the bottom.” 
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Equally important, we do not necessarily support making information of beneficial 
ownership publicly available. Under the Senate bill, it would be available only by means 
of a subpoena from law enforcement and, while not within my area of concern, 
presumably available pursuant to a civil subpoena issued by a court in civil litigation. 
Individuals can have legitimate interests in maintaining the privacy of their business 
affairs, but that interest must be balanced against the need of law enforcement agencies to 
investigate criminal conduct and the state’s interest in protecting the incorporation 
process from abuse. This bill will strike a reasonable balance at no cost to businesses or 
the states. 

Finally, there are moral reasons - and reasons of national pride — to support this bill. My 
Office is well known for its work chasing offshore tax cheats, corrupt politicians, dirty 
banks, and other international cases. We regularly speak to law enforcement agents and 
prosecutors around the world. It is difficult to speak with moral authority in criticizing 
offshore bank secrecy jurisdictions when they can point an accusing finger back at us. 
The British Virgin Islands is a well-known (in law enforcement circles) bastion for dirty 
shell companies, but even the British Virgin Islemds can level criticism at the lack of 
transparency in the incorporation processes in our states. That we were deemed “non- 
compliant” by the Financial Action Task Force is an embarrassment. That we have made 
no progress in the three years since then is absurd. Our statement of national 
transparency standards should be something more than; “U.S. financial transparency: 
Better than Lichtenstein and trying to catch up to Panama.” Simply put, we lag behind 
many other countries in the world in this regard, and it makes our statements concerning 
transparency and tax evasion ring hollow and hypocritical. 

Foreign law enforcement authorities even refer to certain states as “offshore U.S. 
jurisdictions.” And when asked, 1 am hard-pressed to define why these well-known 
states are any different from Cayman or the British Virgin Islands. The Committee 
should also know the imprimatur of respectability that a certificate of incorporation from 
a U.S. state carries with it, and the access it gives a foreign citizen to open bank accounts 
and engage in all manner of business, both legitimate and otherwise. And, for many 
foreign persons wishing to hide their income in an “offshore jurisdiction,” there is no 
need to turn to a Caribbean hide-away. In one case where we rendered assistance to 
foreign prosecutors, we were able to connect the head of a foreign central bank to an 
“offshore” Delaware corporation. He used the corporate entity to open a bank account in 
Florida. He used black market money systems (prosecuted in New York) to move funds 
to this secret account he held in Florida. By obtaining a corporate entity, this corrupt 
official could rest assured that his funds would be safe in the United States, and his name 
would not easily be linked to the corporation. I am hard-pressed to find a difference 
between his use of a Delaware corporation to open a Florida bank account and the use by 
a U.S. taxpayer of a Lichtenstein corporation to open a Swiss bank account. At the end 
of the day, both systems provide a security blanket of anonymity for those who seek it. 

Having discussed the issues in the abstract, allow me to present a few cases where we 
have seen criminals employ shell companies. The historic record is replete with more 
examples, including the federal investigation and prosecutions of Hezbollah members for 
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smuggling cigarettes and the ongoing federal prosecution of associates of the accused 
Iraqi terrorist Shawqi Omar, Both of these criminal organizations used domestic shell 
companies to launder criminal proceeds, ultimately to the benefit of terrorist 
organizations. Here then, are a few more examples of cases in which criminals created 
anonymous domestic shell companies to further their criminal schemes. 

Money Laundering by Iran 

The Manhattan District Attorney’s Office recently announced a number of cases 
involving the movement of funds through banks in New York by entities controlled by 
the Iranian military. In at least two related matters, domestic shell companies in two 
different states were opened to hide secret Iranian interests. In one of these cases, 
individuals working on behalf of the government of Iran created a New York shell 
company to own assets in the United States, and to move funds to secret accounts held in 
offshore jurisdictions. Our investigation led us to a corporate parent in this offshore 
“bank secrecy” jurisdiction. Ironically, the foreign government wherein the corporate 
parent was created was able to give us more information about the ownership of the New 
York corporation than was the State of New York. A required declaration of beneficial 
ownership might not have stopped the Iranians, but even a false statement would have 
been an extra tool for law enforcement to shut down this misconduct and prosecute the 
perpetrators. 

Tax Evasion: Consulting Fees to Shell Companies 

A frequently observed fact pattern involves tax evasion through the use of payments of 
so-called “consulting fees” to shell companies. In these schemes, the owner of a business 
sets up domestic shell companies and causes the business to send payments to them. 
These payments are recorded in the books of the business as consulting fees or vendor 
fees. The shell company maintains a bank account or accounts (because multiple 
accounts make it more complicated to trace the funds), and the payments sent from the 
business to the shell company are deposited and then used to pay personal expenses of 
the business owner. As a tax scam, it is a double hit - the business gets a false deduction 
(for the bogus consulting fees) and the owner receives income he does not declare. This 
is the tax scam that led to convictions of the principal owners of the infamous Manhattan 
strip club called Scores. We have prosecuted this fact pattern dozens, if not hundreds, of 
times in the past decade. 

Mortgage Fraud 

My office has a number of ongoing investigations into mortgage fraud. In these cases, 
which involve upward of $100 million in larcenous conduct, we see the same use of 
domestic shell companies as described above for tax evasion. The criminals use wildly 
inflated appraisals and false paperwork to obtain mortgages on properties. They deposit 
checks from the closings into accounts set up in the names of the shell companies. They 
can then withdraw the ill-gotten funds as they see fit, or use them to pay personal 
expenses. The lender issuing the mortgage is out of luck. 


6 


VerDate Nov 24 2008 


09:05 Apr 19, 2011 Jkt 051788 PO 00000 Frm 00203 Fmt6601 Sfmt 6' 


P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



198 


Creation of Multiple Entities for Tax Evasion and Larceny 

Another common fact pattern occurs when an individual creates a shell company with a 
name similar to some other corporation. For example, in a case indicted early last year, 
eight people were charged in a fraud scheme involving stolen checks. The ring leader 
hired an accomplice who worked in the mail room of a major corporation. The mail 
room clerk stole numerous checks issued by the corporation to various vendors. The 
checks ranged in value from about $10,000 to $75,000. Once he had the checks, the ring 
leader would create domestic shell companies or obtain business certificates in a name 
close to the payee on the check. For example, a check made out to "Con Edison" would 
prompt the ring leader to obtain corporate papers in a name like "Consulated Edison." 

The ringleader would then hire straw men to open business bank accounts in their own 
names, “doing business as” the bogus corporation. The ringleader and accomplices 
would deposit the stolen checks and withdraw or transfer the funds. The indictment 
covered about $350,000 in fraud of this nature, but the ringleader was involved in an 
array of frauds. This is a common scheme employed by organi 2 ed identity theft rings. 

Sales Tax Evasion and Use of the Corporate Entity to Hide Control 
Another current investigation from my office involves a business that provides security 
protection services for residential facilities (such as senior citizen centers and health care 
clinics), in the form of armed and unarmed guards. Under current New York law, the 
NYS Department of State is the agency licensing such a company, and it is also the 
agency that oversees and maintains records of incorporation of corporate entities. 

The business has had at least three New York corporate identities in the past few years. It 
seems that the business regularly and repeatedly fails to file payroll taxes, its owners 
seem regularly to under-estimate their income tax liability, and the companies have other 
irregularities that, in our estimation, raise questions about whether it should be hiring and 
deploying armed guards. However, every time the tax department files a lax lien against 
this company, the business owners simply dissolve that corporate iteration and re-form 
under a different corporate name. No agency within the State of New York requires a 
statement of ownership for the corporate entity, although the ownership appears to be 
consistent and the repeated re-incorporation seems to be a simple dodge to avoid tax 
liability. 

Bribery / Political Corruption 

In a case prosecuted by the Department of Justice that resulted in a guilty plea last month, 
two Florida residents admitted using a Florida shell company to pay bribes to corrupt 
government officials in Haiti. The defendants, Juan Diaz and Antonio Perez, admitted 
that they created a shell company in Florida and used it to open a corporate bank account. 
They then laundered over one million dollars through the shell company account to pay 
off the Haitian officials to obtain telecommunications contracts. These payments were 
recorded on the books of the Florida telecomm companies where the defendants worked 
as “consulting services.” 
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We also receive regular requests from foreign law enforcement seeking to trace money 
moved through accoimts held by U.S. corporate entities. A case indicted in Brazil 
involved criminal proceeds sent to an account at a U.S. bank. Again, a U.S. shell 
corporation was created and used to open the account. In this case, the defendants 
discussed using a British Virgin Island company as the nominee director of the 
corporation. Consider the following communication from the U.S. incorporating agent to 
the Brazilian defendant; 

The recommendation is to open a US Limited Liability Company (LLC). This 
entity combine the advantages of a limited with the ones of a partnership, 
especially about the taxes (we will open “a pass-through entity). ” 

The instruction is to not mention in the public files the owners ' names. 

It is possible to point a Registered Agent to receive the official letters. 

The LLC might be managed directly by its owners, but it must be done 
preferentially by operating managers (equivalent to directors) and that will have 
duties and responsibilities similar to the corporation 's directors. 

The Managers don 7 need to be American citizens or to live in United States and 
their data may, but not necessarily, be disclosure to the public records. 

The total cost for the opening procedures is USS 6, 000 including a Nominee 
Member. Per year the managing will cost USS 1,600. 

This communication, and the examples set forth above, demonstrate how the systems of 
anonymity in this country’s incorporation processes are being exploited by criminals. 
They also demonstrate why we need to be able to retrieve beneficial ownership 
information from the states directly, and not from the sham nominee of a domestic shell 
company. 

Ultimately the Levin-Grassley-McCaskill bill strikes a reasonable balance between the 
call for transparency and accountability from the law enforcement community and the 
need to encourage responsible business growth and development. The investigations 
referenced in this testimony, as well as the practices outlined in the GAO Report and in 
Senator Levin’s investigation, paint a clear picture as to why change is necessary. The 
cases mentioned in this testimony barely scratch the surface of the problem. S. 569 
provides a minimalist and direct answer to a difficult problem. It places almost no 
burdens on the states or on business, while simultaneously addressing our security needs. 
I urge the Committee to adopt it and recommend its passage. 
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Thank you for the opportunity to submit written testimony on behalf of the of Uniform Law 
Commission (ULC, also known as the National Conference of Commissioners on Uniform State 
Laws). I am the Chair of the ULC’s Drafting Committee on Uniform Law Enforcement Access 
to Entity Information Act (the “Uniform Act”). 

I have been a ULC commissioner since 1992. My appointment must be approved by the 
Governor, the Attorney General and the Chief Justice of the Minnesota Supreme Court. I receive 
no remuneration for my work as a commissioner other than reimbursement of travel and meeting 
expenses. I have been a practicing lawyer and law school professor for almost 45 years. I have 
been the dean of three law schools (University of South Carolina, Southern Illinois University 
School of Law and William Mitchell College of Law in St Paul, Minnesota). For the pa.st 
several years I have been Of Counsel to Briggs and Morgan in Minneapolis, Minnesota. 
Throughout my career as a practitioner and an academic, my primary focus has been in the area 
of business law. Since becoming a commissioner, I have been a member of several uniform act 
business law entity acts in addition to the Uniform Law Enforcement Access to Entity 
Information Act, including the Uniform Partnership Act (1994), the Uniform Limited Partnership 
Act (2001), the Uniform Limited Liability Company Act (1996, 2006), and the Uniform 
Unincorporated Nonprofit Associations Act (2008). I have been the chair of several of these 
drafting committees and have been actively involved in getting these acts adopted by the states. 

The Uniform Act deals with the same subject matter as the Incorporation Transparency md Law 
Enforcement Assistance Act (S.569) but differs in many respects from S.569. The following is a 
brief outline of my testimony: 

• Basic information about the ULC; 

• Background information on the development of the Uniform Act; 

• An overview of the Uniform Act and the major differences between the Uniform 
Act and S. 569; and 

• A recommendation on how to get a statute that meets the objectives of S.569 
enacted on a uniform basis in all the states in the shortest possible time. 

Uniform Law Commission 

The ULC is a state governmental entity operated as a non-profit unincorporated association, 
comprised of state commissions on uniform laws from each state, the District of Columbia, the 
Commonwealth of Puerto Rico, and the U.S. Virgin Islands. Each jurisdiction determines the 
method of appointment and the number of commissioners actually appointed. All 
commissioners must be lawyers, qualified to practice law. While some serve as state legislators, 
or employees of state government, most are private practitioners, judges, or law professors. 
Commissioners donate their time and expertise as a pro bono service and receive no salary or fee 
for their work with the ULC. 
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Now in its 1 17th year, the ULC works to harmonize state laws in critical areas where consistency 
is desirable and practical and supports the federal system by addressing issues of national 
significance best resolved at the state level. The ULC has drafted more than 250 uniform acts in 
various fields of law setting patterns for uniformity across the nation, in such areas as business 
entity law, interstate child support and custody, investment allocation rules, and trust and estates 
law. The ULC’s work prevents states from having to perform duplicative and costly research in 
addressing shared legislative issues. Uniform Acts are voluntarily adopted by state legislatures 
and localized to respond to each state’s statutory ftamework and concerns. 

E)raft acts are then submitted for initial debate of the entire ULC at an annual meeting. Each act 
must be considered section by section, at no less than two annual meetings by all commissioners 
sitting as a Committee of the Whole. Following extensive debate and promulgation in a vote by 
states, commissioners in each state and territory submit ULC acts for legislative consideration. 

The ULC is not an interest group; drafting meetings are open to the public and all drafts are 
available on the internet at the ULC’s website: www.nccusl.org . Because ULC drafting projects 
are national in scope, we are able to attract a broad range of advisors and observers to participate 
in our projects, resulting in a drafting process that has the benefit of a greater range and depth of 
expertise than could be brought to bear upon any individual state’s legislative effort. 


Background of the Uniform Act 

In July 2007, the National Association of Secretaries of State (NASS) requested that the ULC 
and the American Bar Association draft legislation that would amend state legal entity statutes to 
address concerns about law enforcement access to entity ownership information raised by two 
major federal governmental reports, the 2006 GAO Report on Company Formations and the 
multi-agency report entitled “Money Laundering Threat Assessment,” which led to an oversight 
hearing in November 2006 before the Senate Permanent Subcommittee on Investigations. At 
that hearing the compliance report of the Financial Action Task Force (FATF), an international 
organization which is engaged in a worldwide effort to combat money laundering and to stop the 
financing of terrorist activities, was considered. The report stated that the United States, which is 
a member of FATF, was not in compliance vsdth FATF Recommendation 33 regarding 
information on the beneficial ownership and control of legal entities and the prohibition of bearer 
shares. 

The NASS Company Formation Task Force Recommendations Report pointed out that what type 
of ownership information is kept by entities and what information about entities is filed in the 
offices of Secretaries of State has always been a matter of state statutes, and the ULC has 
promulgated all the major unincorporated entity acts (Uniform Partnership Act, Uniform Limited 
Partnership Act, Uniform Limited Liability Company Act, Uniform Limited Cooperative 
Association Act, Uniform Unincorporated Nonprofit Associations Act, and Uniform Statutory 
Trust Entity Act) and the American Bar Association has promulgated the two major corporate 
entity acts (the Model Business Corporation Act and the Model Nonprofit Corporation Act). 
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ULC and the ABA Business Law Section Committee on Corporate Laws (CCL) agreed to 
undertake the drafting projects requested by NASS. They each established drafting committees 
in 2007. The original charge of the committees was to draft a uniform set of amendments to all 
of the unincorporated and corporate entity acts. Last fall the ULC and the CCL decided that 
rather than requiring the states to make amendments to every one of their entity laws, it would be 
preferable to prepare a single statute that could be enacted by the states to address the issues 
raised by the various reports referred to above and the Incorporation Transparency and Law 
Enforcement Assistance Act, originally introduced in May 2008 as S.2956 and reintroduced in 
May 2009 as S.596. 

The drafting process has been open, inclusive and intense. Beginning in the fall of 2007, the 
Uniform Act drafting committee has held four in-person meetings and four conference call 
meetings. Drafts of the Act were reviewed at each meeting. There were 1 2 commissioners on 
the drafting committee from across the country (Maine, Peimsylvania, Delaware, Kentucky, 
Arkansas, Alabama, Minnesota, Texas, Illinois and Oregon). In addition there were 22 advisors 
and observers from a very broad range of organizations that have expressed an interest in and 
would be impacted by this legislation, including three Secretaries of State, several entity filing 
officials from various states, representatives from the National Conference of State Legislatures, 
the American College of Trusts and Estates Counsel (ACTEC), the American College of Real 
Estate Lawyers (ACREL), the American Bankers Association, CT Corporation (a leading 
provider of registered agents and other services for corporations and ofter types of entities), and 
the American Bar Association and several of its sections and committees (Business Law Section 
Committee on Corporate Laws, Limited Liability Companies, Partnerships and Other 
Unincorporated Entities Committee; and the Real Property, Probate and Trust Section). 

Three U.S. Treasury Department officials also have been observers. They forcefully presented 
Treasury’s concerns about beneficial ownership issues and related matters raised by the Office of 
Terrorist Financing and Financial Crimes and other units within Treasury. No lawyers from the 
Department of Justice were advisors or observers, but members of the drafting committee met 
wift various officials in the Department of Justice both before the drafting project was 
undertaken and during the course of our deliberations, and various drafts of the Uniform Act 
were sent to the Department of Justice. Drafts of the Uniform Act have also been reviewed by 
the stakeholder organizations, including bar association committees, NASS and lACA 
(International Association of Commercial Administrators), and the feedback from these draft 
reviews has been very helpful in the refinement of the Act. 

The Uniform Act had a first reading at the ULC Annual Meeting last summer. It is scheduled for 
a second and final reading at the upcoming ULC Annual Meeting in July. Approval is 
anticipated. The Committee on Corporate Laws of the Section of Business Law of the American 
Bar Association formally approved the Annual Meeting Draft of the Uniform Act on June 13, 
2009. 

Guiding Principles 

The following important principles have guided the drafting committee’s work: 
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• The state entity laws need to be amended to provide law enforcement officials with better 
access to adequate, accurate and timely ownership, and control information about legal 
entities. 

• The necessity of having a statutory prohibition against the issuance of bearer shares by 
entities. 

• Unmanageable workloads for the Secretaries of State must not be created. 

• Unnecessary and unworkable compliance burdens must not be imposed on legitimate 
businesses. 

• Legitimate privacy rights must be protected. 

t Foreign investment in the United States must not be discouraged. 

• A uniform act enacted by all states covering all entities that file organic documents in the 
office of the Secretary of State is necessary because: (1) what entity documents are filed 
in the offices of the Secretaries of State are and always have been incorporated into state 
entity statutes throughout the United States; and (2) a substantially similar set of 
standards adopted by all states is the only way to achieve the law enforcement access 
goal. 

The Uniform Act 

The following is a brief overview of the Uniform Act. A more detailed summary of the Act and 
a copy of the Annual Meeting Draft of the Act are attached to my written testimony. 

The Uniform Act deals with two principal issues. The first is a provision that prohibits all filing 
entities from issuing certificates of bearer shares. In some countries, it is possible to issue bearer 
shares, but to the best of my knowledge, no United States entity has ever issued bearer shares. 
Nevertheless, since FATF Recommendation 33 requires a country to prohibit bearer shares, 
including a specific prohibition in the Act was considered to be prudent. 

The second principal issue is the access by law enforcement officials to ownership and control 
information about filing entities. Most of the Act deals with the various aspects of this issue: (1) 
who is entitled to get ownership and control information and how do they get it; (2) what types 
of entities are covered by the Act and what kinds of information are these entities required to 
provide law enforcement officials; and (3) what information relating to ownership and control is 
required to be filed in the office of the Secretary of State. 

Subject to certain exceptions, the Act applies to all filing entities having 50 or fewer interest 
holders. These entities are called a “conventional privately held entity” (CPE). In most states 
this would include limited liability partnerships, limited partnerships, limited liability companies, 
statutory entity trusts (business trusts), co-operatives and for profit and nonprofit corporations. 
Some states have other types of filing entities, e.g., professional associations, which would also 
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be covered by the Act if they have 50 or more interest holders. In terms of numbers of entities, 
the Uniform Act covers approximately 95% or more of all the approximately 18,000,000+ filing 
entities in the United States. Thus the Uniform Act has much broader coverage than S.569, 
which only covers corporations and limited liability companies. In addition, S.569 only covers 
corporations and limited liability companies formed after it has been enacted. In 2007, the latest 
year for which I coidd find reasonably complete statistics, there were approximately 2,000,000 
corporations and limited liability companies formed in the United States. The Uniform Act, on 
the other hand, covers existing filing entities as well as newly formed filing entities. Existing 
entities have two years after a state enacts the Uniform Act to comply with its requirements. The 
principal reason for this broader coverage is that if some entities are covered and others are not, 
the individuals law enforcement most interested in pursuing will simply form (or acquire) a non- 
covered entity. 

The entities exempted from the cover^e of the Uniform Act are highly regulated companies like 
banks, and law enforcement officials already have the ability to obtain ownership and control 
information about them; filing entities that have a large enough number of owners that it is 
unlikely they would be controlled by individuals who are of interest to taw enforcement officials, 
and entities that are tax exempt and file ownership and control information that is available to the 
public {e.g., Form 990). 

The Act requires that all CPEs file in the office of the Secretary of State an initial information 
statement (existing CPEs must file the initial information statement by the two-year deadline 
mentioned above) at the time the initial public organic document (e.g., articles of incorporation) 
is filed. The entity information statement contains the name and business or residential address 
of the CPE’s “record contact” (RC) and “responsible individual” (Rl). The RC must be an 
individual whose principal residence is in the United States. The RI must also be an individual 
and must be someone who directly or indirectly participates in the control or management of the 
CPE. Any changes in the RC and RI must be promptly filed in the office of the Secretary of 
State. A CPE can be administratively dissolved if it fails to keep the information about the RC 
and RI current. A federal law enforcement authority, federal agency, or committee or 
subcommittee of the U.S. Congress (states have the option to expand the list to include state and 
local law enforcement authorities, state agencies and state legislatures) can obtain the name and 
contact information of the RI and RC from the Secretary of State and then proceed pursuant to a 
subpoena to contact the RI and RC. 

Since the RI must be someone who is knowledgeable about the activities of the entity, the ability 
of law enforcement officials to directly contact the RI gives law enforcement officials a valuable 
investigative resource. The fact that the RI would be subject to perjury and other sanctions 
should be a sufficient deterrent for anyone who does not really know anything about the 
operations of the entity to sign a document filed in the Office of the Secretary of State stating he 
or she is the Rl for the entity. 

Upon receipt of an appropriate request for information from law enforcement officials, the RC is 
required to obtain from the CPE on a timely basis pursuant to the subpoena ovmership and 
control information about the CPE. The records that the CPE must provide the RC, who in turn 
gives the information to the appropriate law enforcement officials, are: 
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1 . a list of the name and last known address of each interest holder and transferee and, if the 
interest holder or transferee is an entity, the name of the state or country where it was 
formed; 

2. the name and address of each governor (e.g., director), including a government issued 
photo identification document of a governor whose principal residence is outside the 
United States; 

3 . a government issued photo identification document for its RI if the RI’ s principal 
residence is outside the United States; 

4. the name and contact information of the RI of a non-U.S. entity that is an interest holder 
or transferee of a CPE; 

5. any records the CPE maintains regarding the process by which its governors are elected 
or otherwise designated; 

6. the voting power of each interest holder or a description of the manner in which each 
interest holder’s voting power in the entity is determined; 

7. the names of the individuals responsible for preparing the information; and 

8. a certificate that the information accurately reflects the current records of the CPE. 

In addition to the number and types of entities covered, the Uniform Act differs firom S.569 with 
respect to the required ownership and control information in several respects. A topical chart 
comparing the two acts is attached to my written testimony. The two most significant 
differences between the Uniform Act and S.569 concern: (1) what entity information is filed in 
the office of the Secretary of State; and (2) beneficial ownership information. 

S.569 requires that entity beneficial ownership information be filed in the office of the Secretary 
of State at the time the entity is formed and that the information be updated annually in states 
which do not require annual reports, a CPE would be required to file any changes in beneficial 
ownership at the time the change occurs. 

The Uniform Act only requires the names and contact information of the RC and RI to be filed in 
the office of the Secretary of State. There are three principal reasons why the drafting committee 
chose this path. The first is that the Secretaries of State do not currently keep any substantial 
ownership and control information and what information they do require to be filed is public 
record information. Setting up a filing system to acconunodate and maintain detailed ownership 
and control information would be very expensive. The second reason is that maintaining this 
information as confidential documents would immensely complicate the filing process, and in 
some states could not be accomplished without amending the state’s constitution. The third 
reason is that since updates are only required aimually in states that require annual reports, the 
information on file would not reflect any changes in ownership and control occurring between 
the filing of the initial information statement and the filing of the first annual report or between 
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annua] reports. Moreover, requiring CPEs to file an updated list of changes on a real-time basis 
would be an administrative nightmare both for the CPEs and the Secretaries of State. 

After careful study and consideration, the ULEAEIA Drafting. Committee determined that 
requiring entities to collect and maintain beneficial ownership records that wotdd comply with 
the definition in S,569 (and its predecessor S.2956) would be an enormous burden, a radical 
departure from existing entity record keeping requirements, and because of the complexities 
involved in determining beneficial ownership, would create a records system with massive 
amounts of noncompliance, most of which would be unintentional. 

S.569 defines a beneficial owner as: 

an individual who has a level of control over, or entitlement to, the funds or assets 
of a corporation or limited liability company that, as a practical matter, enables 
the individual, directly or indirectly, to control, manage or direct the corporation 
or limited liability company. 

This definition is far too general and vague to be a concrete guide for determining exactly what 
kind of information must be kept by entities. The key operative terms “control” and “directly 
and indirectly” would have to be defined. All the other statutes and regulations that use the term 
“control” as the critical factor have a threshold percentage of ownership interest that determines 
if control exists, e.g., more than 50% of the stock of a corporation. What is meant by “direct and 
indirect” ownership would have to be spelled out in the statute. The difficulty and complexity is 
in determining “indrect” ownership. Other existing statutes and regulations generally contain 
two categories of indirect or constructive ownership. The first is family members and the second 
is constructive ownership based on ownership interests in trusts, estate, and various forms of 
business entities. 

I have attached to my written testimony a Memorandum I prepared for the Uniform Act Drafting 
Committee which describes some of the major issues that would have to be dealt with in drafting 
a statute containing indirect or constructive ownership rules. The statutes would of necessity be 
very complex. Two examples, one from the UK and one from the Internal Revenue Code Tax 
Regulations are included as exhibits to the Memorandum. 

In order to determine if there were any beneficial owners who were in control of an entity, the 
entity would have to know all the members of the family, as defined in the statute, of each of its 
individual record owners, and the names of all the shareholders, partners and members of any 
entity that is an equity owner of the entity. If one or more of the equity owners is an entity of 
some kind, the entity would also need to know the owners of that entity, and so on down the 
chain, as well as the names of the beneficiaries of any trust and estates (hat hold an ownership 
interest in the entity. An additional complexity would be the necessity of keeping track of any 
changes in the various ownership interests, for example, a change in the beneficiaries of a trust 
that owns stock in a corporation A or one of the shareholders of corporation B that owns stock in 
corporation A sells his corporation A stock to C. Unless the trustee of the trust or corporation B 
notifies corporation A of the change, corporation A would not have any way of knowing about 
these changes. 
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The Uniform Act gives law enforcement officials access, through the RC, to current, accurate 
information on the record ownership, voting rights and managers of an entity which is the overall 
objective of S.569 without the complexities of the beneficial ownership concept. In some cases 
after receiving the required information from the RC, additional investigation into identification 
of family members of interest holders, beneficiaries of trust and estates that ate interest holders 
and the owners of entities that are interest holders in the entity being investigated will have to be 
conducted, but the ownership, management and control information received from the RC will 
provide law enforcement officials with the necessary basic information to trace this ownership 
trail. 

The Uniform Act accomplishes the purposes set forth in S.569 in a more comprehensive, more 
cost effective and less complex manner than that Act. Since the states will have to enact 
legislation to implement S.569, it makes sense to amend S.569 to provide that states must adopt 
the Uniform Act. 

We believe that federal legislation incorporating the Uniform Act should have at least the 
following elements: 

• It would require that states adopt legislation substantially similar to the Uniform Act by a 
date certain that is long enough in the future to permit all state legislatures a reasonable 
opportunity to consider and act upon the Uniform Act. 

• Provide a reliable source of federal funding to assist states in funding the one-time costs 
of revising their procedures and systems to obtain and manage the information required 
by the Uniform Act; and 

• In addition to the funding “carrot,” the federal legislation would provide some form of 
penalty or other consequence if a state has not adopted legislation substantially similar to 
the Uniform Act by some future date certain. 

The broad discussions that we have had around the country concerning S.569 and the Uniform 
Act have led us to conclude that, while there is broad support for the Uniform Act as a far 
preferable vehicle than S.569 for providing law enforcement additional effective tools to combat 
money-laimdering and the financing of terrorism, there also is little likelihood that the Uniform 
Act would achieve anything near widespread adoption unless there were both a federal “carrot” 
and a federal “stick” to encourage action by the states. 

The ULC has had valuable experience in drafting uniform state legislation that is incorporated in 
federal legislation that provides a mandate that states enact the uniform legislation by some date 
certain. 


At the request of the State Department and the Department of Human Services, during 
2007-08 ULC drafted amendments to the Uniform Interstate Family Support Act 
(UIFSA) in order to implement provisions of the Hague Family Maintenance Convention, 
which the United States had recently signed. Those UIFSA revisions were adopted by 
the ULC in July 2008 and proposed federal legislation requires states to adopt UIFSA by 
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a future date or risk loss of child support fiinding. Action on the proposed legislation and 
Senate Advice and Consent to the Treaty are pending. 

• In 1999 the ULC drafted the Uniform Electronic Transactions Act (UETA), and in 2000 
Congress enacted the Electronic Signatures in Global and National Commerce Act (“E- 
Sign”), which provided pre-emptive federal legislation covering essentially the same 
topics as UETA and provided &at the federal legislation would control unless a state 
adopted state legislation substantially similar to UETA. To date 46 states have adopted 
UETA. 

Conclusion 

The ULC welcomes the opportunity to work with the Chair and other members of the Committee 
to craft workable legislation that will provide law enforcement officials with improved and 
timely access to accurate ownership and control information about legal entities. 
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UNIFORM LAW ENFORCEMENT ACCESS TO ENTITY INFORMATION ACT 

Prefatory Note 


This act is part of an international effort to fight money laundering and stop the financing 
of terrorist activities. Among other things, the act implements Recommendation 33 of the 
Financial Action Task Force (FATF). 

The website of FATF describes the history of FATF as follows: 

“In response to mounting concern over money laundering, the 
Financial Action Task Force on Money Laundering (FATF) was 
established by the G-7 Summit that was held in Paris in 1989. 

Recognizing the threat posed to the banking system and to financial 
institutions, the G-7 Heads of State or Government and President of the 
European Commission convened the Task Force fiom the G-7 member 
States, the European Commission and eight other countries. 

“The Task Force was given the responsibility of examining money 
laundering techniques and trends, revieviring the action which had already 
been taken at a national or international level, and setting out the measures 
that still needed to be taken to combat money laundering. In April 1990, 
less than one year after its creation, the FATF issued a report containing a 
set of Forty Recommendations, which provide a comprehensive plan of 
action needed to fight against money laundering.” 

Recommendation 33 of the Forty Recommendations provides that: 

“Countries should take measures to prevent the unlawful use of 
legal persons by money launderers. Countries should ensure that there is 
adequate, accurate and timely information on the beneficial ownership and 
control of legal persons that can be obtained or accessed in a timely 
fashion by competent authorities. In particular, countries that have legal 
persons that are able to issue bearer shares should take appropriate 
measures to ensure that they are not misused for money laundering and be 
able to demonstrate the adequacy of those measures.” 

A Congressional hearing relating to the issues raised by FATF Recommendation 33 was 
held on November 14, 2006 by the Permanent Subcommittee on Investigations of the Committee 
on Homeland Security and Governmental Affairs of the United States Senate. The testimony at 
that hearing led to the introduction of legislation in both the 1 lO'*' Congress (S. 681, S. 2956, and 
H.R. 2136) and the 1 1 1* Congress (S. 569). 

On June 1 1 , 2007, the National Association of Secretaries of State (NASS) requested that 
the Conference draft amendments to the various uniform unincorporated entity laws to address 
the issues raised by FATF Recommendation 33. NASS similarly requested that the Committee 
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on Corporate Laws (CCL) of the Section on Business Law of the American Bar Association 
prepare similar amendments to the Model Business Corporation Act. Underlying the NASS 
requests was a desire to address the issues in a way that would be less burdensome for the private 
sector and Sectetories of State than the proposals in the federal legislation but still meet the needs 
of law enforcement and satisfy FATF Recommendation 33. 

Both the Conference and the CCL agreed to undertake the drafting efforts requested by 
NASS. Proposed amendments to the Uniform Limited Liability Company Act were given fust 
reading at the 2008 annual meeting of the Conference, and the CCL prepared a first draft of 
amendments to the Model Business Corporation Act. The Conference and the CCL then decided 
that, rather than requiring the states to make amendments to each of their entity laws, it would be 
preferable to prepare a single statute that could be enacted by a state to address the issues raised 
by FATF Recommendation 33. The unified approach taken in this act was considered desirable 
particularly because each state has a unique pattern of entity laws and no state has adopted the 
Model Business Corporation Act and all of the current uniform unincorporated entity laws. This 
act provides a single statute that can be enacted to address the issues raised by FATF 
Recommendation 33. 
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1 UNIFORM LAW ENFORCEMENT ACCESS TO ENTITY INFORMATION ACT 

2 

3 SECTION 1. SHORT TITLE. This [act] may be cited as the Uniform Law 

4 Enforcement Access to Entity Information Act. 

5 SECTION 2. DEFINITIONS. In this [act]: 

6 (1) “Appropriate request” means: 

7 (A) a civil, criminal, or administrative subpoena or summons from a [state, local, 

8 or] federal law enforcement authority, [state agency,] federal agency, or committee or 

9 subcommittee of the United States Congress [or a state legislamre]; or 

10 (B) a request in the form of a record made by a federal agency on behalf of 

1 1 another country under: 

12 (i) an international treaty, agreement, or convention; or 

13 (ii) 28 U.S.C. Section 1782. 

14 (2) “Conventional privately held entity”: 

1 5 (A) means a domestic filing entity that has, or will have on the effective date of 

16 its initial public organic record, no more than 50 interest holders; and 

17 (B) does not include a domestic filing entity: 

1 8 (i) in which one or more domestic or foreign entities with more than 50 

1 9 interest holders each holds, directly or indirectly, more than 25 percent of the outstanding 

20 interests; 

21 (ii) that is licensed or otherwise authorized to conduct business, or has 

22 filed an application which has not been denied with the appropriate federal or state agency for a 

23 license or other auUiorization to conduct business, as a bank or other depository institution, trust 

1 
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1 company, insurance company, public utility, or securities or commodities broker or dealer; 

2 (iii) that is registered, or has filed an application for registration which has 

3 not been denied, as an investment company under the Investment Company Act of 1 940; 

4 (iv) that is registered, or has filed an application for registration which has 

5 not been denied, as an investment advisor under the Investment Advisors Act of 1940 or the law 

6 of any state; 

7 (v) in which one or more domestic or foreign entities of the types 

8 described in subparagraph (ii), (iii), or (iv) holds, directly or indirectly, a majority of the 

9 outstanding interests; 

1 0 (vi) that holds, directly or indirectly, a majority of the outstanding 

1 1 interests in a domestic or foreign entity of a type described in subparagraph (ii), (iii), or (iv); 

12 (vii) that has filed with the Internal Revenue Service a current annual 

13 information return as an exempt organization or private foundation; or 

14 (viii) that has filed with the Internal Revenue Service an application for 

1 5 recognition of exemption from federal income tax, if that exemption has not been denied and the 

1 6 due date (including any extension granted) for filing its first annual information return as an 

1 7 exempt organization or private foundation has not yet passed. 

18 (3) “Domestic”, with respect to an entity, means an entity whose internal affairs are 

1 9 governed by the law of this state. 

20 (4) “Domestic filing entity” means: 

21 (A) a domestic business corporation; 

22 (B) a domestic nonprofit corporation; 

23 (C) a domestic limited liability partnership that is not also a limited partnership; 

2 
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1 (D) a domestic limited partnemhip, including a limited liability limited 

2 partnership; 

3 (E) a domestic limited liability company; 

4 (F) a domestic limited cooperative association; [or] 

5 (G) a domestic statutory trust entity[; or] 

6 [(H) list other types of entities authorized by the law of the state] . 

7 (5) “Entity information statement” means the initial or amended statement described in 

8 Section 4(a) or (c). 

9 (6) “Foreign”, with respect to an entity, means an entity whose internal alfairs are 

1 0 governed by the law of a jurisdiction other than this state. 

1 1 (7) “Governance interest” means the right under the organic law or organic rules of an 

12 unincorporated entity, other than as a governor, agent, assignee, or proxy, to: 

13 (A) receive or demand access to; 

14 (i) information concerning the entity; or 

15 (ii) the books and records of the entity; 

16 (B) vote for the election of the governors of the entity; or 

17 (C) vote on issues involving the internal affairs of the entity. 

18 (8) “Governor” means: 

1 9 (A) a director of a business corporation [or a shareholder of a close corporation 

20 that is managed by its shareholders instead of a board of directors]; 

21 (B) a director [or member of a designated body] of a nonprofit corporation; 

22 (C) a general partner of a limited liability partnership that is not also a limited 

23 partnership; 
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1 (D) a general partner of a limited partnership; 

2 (E) a manager of a limited liability company or other person that materially 

3 participates in the management of a limited liability company pursuant to its organic law and 

4 organic rules; 

5 (F) a director of a limited cooperative association; [or] 

6 (G) a trustee of a statutory trust entity]; or] 

7 [(H) list governors of other types of entities authorized by the law of the state]. 


8 

(9) ‘ 

Interest” means: 

9 


(A) a governance interest; 

10 


(B) a transferable interest; 

11 


(C) a share of a business corporation; or 

12 


(D) a membership in a nonprofit corporation. 

13 

(10) 

“Interest holder” of an entity means: 

14 


(A) a shareholder of a business corporation; 

15 


(B) a member of a nonprofit corporation; 

16 


(C) a general partner of a limited liability partnership that is not also a limited 

17 

partnership; 


18 


(D) a general partner of a limited partnership; 

19 


(E) a limited partner of a limited partnership; 

20 


(F) a member of a limited liability company; 

21 


(G) a member of a limited cooperative association; [or] 

22 


(H) a beneficiary of a statutory trust entity]; or] 

23 


[(I) list similar persons in other types of entities authorized by the law of the 


4 
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1 state], 

2 (11) “Non-US entity” means an entity whose internal affairs are governed by the laws of 

3 a jurisdiction other than a state or the United States. 

4 (12) “Organic law” means the statutes ofan entity’s jurisdiction of incorporation, 

5 organization, or other formation which govern the internal affairs of the entity. 

6 (13) “Organic rules” means the public organic record and private organic rules of an 

7 entity. 

8 (14) “Person” means an individual, corporation, estate, trust, partnership, limited liability 

9 company, business or similar trust, cooperative, association, joint venture, public corporation, 

10 government or governmental subdivision, agency, or instrumentality, or any other legal or 

1 1 commercial entity. 

12 (15) “Private organic rules” means; 

13 (A) the bylaws of a business corporation; 

14 (B) the bylaws of a nonprofit corporation; 

1 5 (C) the partnership agreement of a limited liability partnership that is not a 

16 limited partnership; 

17 (D) the partnership agreement of a limited partnership; 

1 8 (E) the operating agreement of a limited liability company; 

1 9 (F) the bylaws of a limited cooperative association; 

20 (G) the trust instrument of a statutory trust entity; [and] 

2 1 (H) [list similar documents for other types of entities authorized by the law of the 

22 slate; and 

23 (I)] any other rules, whether or not in a record, that govern the internal affairs of 

5 
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1 a domestic filing entity, are binding on all of its interest holders, and are not part of its public 

2 organic record, if any, 

3 (16) “Public organic record" means: 

4 (A) the articles ofincorporationofa business corporation; 

5 (B) the articles of incorporation of a nonprofit corporation; 

6 (C) the statement of qualification of a limited liability partnership that is not a 

7 limited partnership; 

8 (D) the certificate of limited partnership of a limited partnership; 

9 (E) the certificate of organization of a limited liability company; 

10 (F) the articles of organization of a limited cooperative association; [and] 

1 1 (G) the certificate of trust of a statutory trust entity[; and] 

12 [(H) list similar documents for other types of entities authorized by the law of the 

13 state], 

14 (17) “Record”, used as a noun, means information that is inscribed on a tangible medium 

15 or that is stored in an electronic or other medium and is retrievable in perceivable form. 

16 (18) “Records contact” means an individual whose principal residence is in the United 

1 7 States and who has access to and can produce within the United States on a timely basis upon 

1 8 appropriate request the information described in Section 7(a). 

19 (19) “Responsible individual” means an individual who, directly or indirectly, 

20 participates in the control or management of an entity or, in the case of an entity being formed, 

2 1 will participate in the control or management of the entity. 

22 (20) “Sign” means, with present intent to authenticate or adopt a record; 

23 (A) to execute or adopt a tangible symbol; or 

6 
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1 (B) to attach to or logically associate with the record an electronic sound, symbol, 

2 or process. 

3 (21) “Transferable interest” means the right under the organic law of an unincorporated 

4 entity to receive distributions from the entity. 

5 (22) “Transferee” means a person to which all or part of a transferable interest has been 

6 transferred without a governance interest, whether or not the transferee is an interest holder, 

7 (23) “Unincorporated entity” means an entity that is not a corporation. 

8 Legislative Notes: 

9 

10 (1) “Appropriate request": An enacting state must decide whether to include the 

1 1 optional provisions in this definition which have the effect of extending to local or state 

1 2 authorities the right of access to information provided in this act. 

13 

14 (2) "Conventional privateiy held entity": Subparagraph (B) should be revised to omit 

15 arty of the types of entities listed that are formed under a law that applies only to that type of 

1 6 entity, for example a banking corporation act or insurance company act. Those entities should 

1 7 also not be included in the definition of "domestic filing entity " because this act does not need to 

1 8 include those entities for any purpose. 

19 

20 (4) "Domestic filing entity”: The entities referred to in this definition are illustrative 

2 1 only. The list as enacted by a state should include all the types of non-governmental entities that 

22 may be created under the state 's laws where a filing must be made with the Secretary of State to 

23 create or confirm the status or existence of the entity. An enacting state should revise this 

24 definition so that (i) the entities are referred to in the manner they are referred to in the state 's 

25 other laws and (ii) it includes all of the types of entities that fit within the concept and are 

26 recognized by the laws of the state. 

27 

28 It is not necessary to list in this definition entities that are a subset of a type of entity 

29 listed if reference to the more generic type of entity includes entities in that subset. For example, 

30 if professional corporations are subject to the state 's business corporation law so that referring 

31 to business corporations includes professional corporations, this definition does not need to list 

32 professional corporations: but if professional corporations are incorporated under a separate 

33 statute and a reference to business corporations would not include professional corporations, 

34 then professional corporations should be listed separately. 

35 

36 If a type of entity described in subparagraph (B)(ii) of the definition of “conventional 

37 privately held entity " is formed under a law that applies only to that type of entity, for example a 

38 banking corporation act or insurance company act, that type of entity may be omitted from this 

39 definition because “domestic filing entity” does not need to include that type of entity for any 
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1 purpose under this act. 

2 

3 (8) "Governor": An enacting state should revise this definition so that it refers to the 

4 appropriate persons with respect to each type of entity listed in the definition of “domestic filing 

5 entity. " 

6 

7 If an enacting state authorizes a business corporation with a limited number of 

8 shareholders to dispense with a board of directors in favor of management by its shareholders, 

9 the optional phrase at the end of subparagraph (A) should be included with appropriate changes 

10 to conform to the terminology used in the enacting state. 

11 

12 The Model Nonprofit Corporation Act permits a nonprofit corporation to give some of 

1 3 the responsibilities and obligations of the board of directors to another group of persons known 

14 as a “designated body. " If the law of an enacting state permits that type of governance 

1 5 structure, the optional phrase in subparagraph (B) should be included with appropriate changes 

16 to conform to the terminology used in the enacting state. 

17 

18 (10) “Interestholder": An enacting state should revise this definition so that it includes 

19 references to the appropriate persons with respect to each type of entity listed in the definition of 

20 “domestic filing entity . " 

21 

22 (15) "Private organic rules": An enacting state should revise this definition so that it 

23 refers to the appropriate item with respect to each type of entity listed in the definition of 

24 “domestic filing entity. ” 

25 

26 (16) "Public organic record": An enacting slate should revise this definition so that it 

27 refers to the appropriate document with respect to each type of entity listed in the definition of 

28 "domestic filing entity. " 

29 

30 Comment 

3 1 “Appropriate request.” This definition is patterned after Section 2009(a)(l )(D) of the 

32 Homeland Security Act of 2002 (6 U.S.C. § 601 et seq.), as proposed to be added by S. 569 

33 (111* Congress). 

34 

35 “Conventional privately held entity.” The annual information returns referred to in 

36 subparagraphs (B)(vii) and (viii) of this definition are the form 990, 990-EZ, and 990-PF returns 

37 that are filed by private foundations or organizations exempt from federal income tax under 

38 sections 501(c), 527, or 4947(a)(1) of the Internal Revenue Code. Those returns, as well as 

39 applications for tax exempt status, are publicly available and require disclosure of, among other 

40 things, the officers, directors, trustees, and most highly compensated employees of an exempt 

41 organization and thus it is not necessary to require those organizations to comply with the 

42 disclosure provisions of this act. 

43 

44 If a nonprofit corporation does not have any members, it will fall within subparagraph 

45 (A) of this definition because it will have fewer than 50 interest holders, i.e., none. 
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1 

2 “Governor.” The second clause of subparagraph (E) of this definition, which refers to 

3 persons who are not managers of a limited liability company but participate materially in its 

4 management, is patterned after 6 Del. Code § 18-I09(a). It is not intended that the power to elect 

5 or otherwise select or to participate in the election or selection of a person to be a manager of a 

6 limited liability company will, by itself, constitute participation in the management of the 

7 company. 

8 

9 “Interest holder.” Whether a person is a member of a nonprofit corporation will be 

10 determined under a state’s nonprofit corporation law. Many nonprofit corporations refer to their 

1 1 financial supporters as “members” even though those contributors do not have governance rights 

1 2 under the organic law and organic rules of the corporation. 

13 

14 “Responsible individual.” A responsible individual may be an individual who is a 

1 5 governor of the entity, an agent of another person, or an agent or officer of the entity itself, or 

1 6 who meets the requirements of this definition because of ownership of an interest in the entity or 

1 7 other factors. To qualify as a responsible individual, what is required is that the individual 

1 8 participate in the control or management of the entity. A responsible individual may have sole 

1 9 responsibility for the management of the entity or may share that responsibility with others. The 

20 term has been created for use in this act and is not intended to change the law with respect to the 

2 1 governance of any form of entity. 

22 

23 SECTIONS. PUBLIC ORGANIC RECORDS. 

24 (a) The public organic record of a domestic filing entity must include, in addition to any 

25 other information required by its organic law, a statement as to whether the entity is a 

26 conventional privately held entity. The delivery to the [Secretary of State] for filing of an initial 

27 or amended public organic record is an affirmation under the penalties of perjury by the entity 

28 and by any person signing the record that the statement required by this subsection is correct. 

29 (b) When the initial public organic record of a conventional privately held entity is 

30 delivered to the [Secretary of State] for filing, it must be accompanied by an initial entity 

3 1 information statement 

32 (c) If the statement required by subsection (a) becomes incorrect, the entity shall deliver 

33 promptly to the [Secretary of State] for filing an amendment of its public organic record 

34 correcting the statement. [An amendment pursuant to this subsection need not be approved by 
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1 the governors or interest holders.] [The [Secretary of State] may not charge a fee for filing an 

2 amendment pursuant to this subsection.] 

3 (d) An amendment filed under subsection (c) indicating that an entity has become a 

4 conventional privately held entity must be accompanied by an entity information statement. 

5 (e) Subsection (b) does not apply to an initial public organic record delivered to the 

6 [Secretary of State] before [the effective date of this act]. Subsections (a), (c), and (d) do not 

7 apply to a domestic filing entity that is in existence on [the effective date of this act] until the 

8 date provided in Section 16. 

9 Legislative Notes: 

10 

1 1 Subsection (a): States should consider adding a reference to the requirements of 

1 2 subsection (a) in the section of the organic law of each domestic filing entity dealing with the 

13 entity 's public organic record so that people consulting that law will be aware of the 

14 requirements of subsection (a). Such a reference in the section of the organic law of an entity 

1 5 dealing with the contents of its public organic record might read, for example, "the statement 

16 required by [Section 3(a) of the Uniform Law Enforcement Access to Entity Information Act], " 

17 

1 8 Subsection (c): The optional penultimate sentence of subsection (c) Is intended to 

1 9 simplify the procedure for approving an amendment of the public organic record so that, for 

20 example, an amendment to the articles of incorporation of a business corporation to change the 

21 statement as to whether the corporation is a conventional privately held entity may be filed 

22 without action by the board of directors or shareholders. Enacting states may choose to place 

23 that type of provision in the individual organic laws for each type of entity listed in the definition 

24 of "domestic filing entity "in Section 2 or may decide to vary the rule of that sentence for some 

25 types of entities by requiring, for example, approval by the governors. 

26 

27 The last sentence of subsection (c) is optional because an enacting state may choose to 

28 require a fee for filing an amendment of the public organic record that is required under 

29 subsection (c). It will be preferable, however, for states not to require a fee as a way of 

30 encouraging amendments that keep the public records up to date regarding the status of an 

3 1 entity. If a state chooses to impose a fee, the fee will presumably be the same as for filling any 

32 other amendment to a public organic record Thus the possibility of a fee being charged for a 

33 filing under subsection (c) has not been included in Section 13. 

34 

35 Comment 

36 

37 The public organic record of every domestic filing entity must include a statement 

38 satisfying subsection (a), either that the entity is a conventional privately held entity or that the 
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1 entity is not a conventional privately held entity. 

2 

3 If a domestic filing entity ceases to be a conventional privately held entity, for example 

4 because it conducts a public offering of its equity securities, it will need to amend its public 

5 organic record to reflect the change in its status. Entity information statements previously 

6 delivered to the Secretary of State will remain in the records of the Secretaty of State, but the 

7 entity will no longer have an obligation to update the information in the statements. The 

8 individuals previously identified as its records contact and responsible individual will cease to 

9 have that status. 

10 

1 1 Most organic laws provide that it is a criminal offense to sign a document delivered to the 

12 Secretary of Stale for filing that the signatory knows to be false in any material respect. The last 

13 sentence of subsection (a) confirms that result and also imposes liability on the entity for a false 

14 statement as to its status as a conventional privately held entity. 

15 

16 SECTION 4. ENTITV INFORMATION STATEMENT. 

1 7 (a) An entity information statement must set forth: 

18 (1) the name of the conventional privately held entity; 

19 (2) the name and a business or residential address of the records contact of the 

20 entity; and 

21 (3) the name and a business or residential address of a responsible individual of 

22 the entity. 

23 (b) An initial entity information statement must be signed: 

24 (1) on behalf of the conventional privately held entity; 

25 (2) by the records contact named in the statement; and 

26 (3) by the responsible individual named in the statement. 

27 (c) If any of the information in a filed entity information statement becomes incorrect or 

28 incomplete, the conventional privately held entity shall deliver promptly to the [Secretary of 

29 State] for filing an amended entity information statement that is correct as of the date of its 

30 delivery to the [Secretary of State] and includes the information required by subsection (a). 

31 (d) An amended entity information statement must be signed: 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


(1) on behalf of the conventional privately held entity; 

(2) by any new records contact or new responsible individual named in the 
amended statement; and 

(3) by any records contact or responsible individual whose address is being 

changed. 

(e) A records contact or responsible individual may change his or her address or resign 
by delivering to the [Secretary of State] for filing a statement of change signed by the records 
contact or responsible individual that sets forth: 

(1) the name of the conventional privately held entity; and 

(2) either: 

(A) the new address; or 

(B) a statement that the records contact or responsible individual resigns. 

(f) A records contact or responsible individual who delivers to the [Secretary of State] 
for filing a statement of change pursuant to subsection (e) shall furnish promptly to the 
conventional privately held entity notice in a record of the delivery to the [Secretary of State] of 
the statement of change and a copy of the statement. 

(g) An initial entity information statement filed under subsection (a) takes effect upon 
filing or any later effective time of the initial or amended public organic record in connection 
with which the statement is delivered to the [Secretary of State] for filing. An amended entity 
information statement filed under subsection (c) or a statement of change filed under subsection 
(e) takes effect upon filing. 

(h) The signing by a records contact or responsible individual of an entity information 
statement or a statement of change that reflects a change of address constitutes an affirmation 

12 
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1 under the penalties of perjury that: 

2 (!) the address of the signing person is correct; and 

3 (2) either: 

4 (A) the records contact understands the duties of a records contact under 

5 this [act] and has agreed to serve in that capacity; or 

6 (B) the responsible individual meets the definition of a responsible 

7 individual in Section 2, 

8 (i) Every signature of a records contact or responsible individual on an entity information 

9 statement or statement of change must be notarized, 

10 (j) If the principal residence of the responsible individual identified in the current entity 

1 1 information statement is outside the United States, the responsible individual must provide to the 

12 records contact a copy of a passport, driver’s license, or other government-issued photo 

1 3 identification document for the responsible individual. 

14 [(k) The [Secretary of State] may not charge a fee for filing an amended entity 

1 5 information statement or statement of change.] 

16 Legislative Notes: 

17 

1 8 Subsection (i): Subsection (i) does not specify the manner in which the required 

19 notarizations must be submitted. That is an issue to be determined by the enacting state and may 

20 require amendment of subsection (i) or other state law. Some slates may choose to accept only 

21 paper filings, while other states may provide for electronic notarization or delivery of notarized 

22 documents by electronic means. If the Secretary of State only accepts electronic filings, an 

23 enacting state will need to provide for either electronic notarization or the delivery of notarized 

24 documents by electronic means. 

25 

26 Subsection (k): Subsection (k) is optional because an enacting state may choose to 

27 require a fee for filing an amended entity information statement or statement of change. It will 

28 be preferable, however, for states not to require a fee as a way of encouraging filings that keep 

29 the public records up to date. If a state chooses to impose a fee, the fee should be included in 

30 Section 13. 

31 
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1 Comment 

2 1 . The same individual may serve as the records contact and responsible individual for a 

3 conventional privately held entity. When an entity needs to be formed on a rush basis, or when a 

4 records contact or responsible individual has not yet been identified for an entity, a person 

5 forming the entity, such as an incorporator, may serve as an accommodation in the capacities of 

6 records contact and responsible individual. Regardless of the reason why the person forming the 

7 entity is also shown as the records contact, so long as the person is named in that capacity, the 

8 person will have the duties and liabilities attendant to that position under this act. 

9 

10 2. Because subsection (c) requires an amended entity information statement to include all 

1 1 of the information required by subsection (a), a conventional privately held entity must always 

1 2 have a records contact and responsible individual identified in the records of the Secretary of 

13 State. Bnt see the transitional provisions in Section 16. 

14 

15 3. Subsection (d) does not require that an amended entity information statement be 

16 signed by an individual named in an earlier statement as records contact or responsible individual 

17 if the information regarding that individual has not changed. 

18 

19 4. Subsection (g) provides that a statement of change under subsection (e), which could 

20 include a resignation by a records contact or responsible individual, takes effect upon filing. 

2 1 That is different from the practice in some states of delaying the effectiveness of a resignation of 

22 a registered agent. See, e.g. , Model Registered Agents Act § 1 1 (delaying a resignation for 3 1 

23 days). The main function of a registered agent is simply to forward service of process to the 

24 represented entity, and delaying resignation from that position typically does not pose problems 

25 for either the registered agent or the represented entity. A records contact or responsible 

26 individual, in contrast, has an important place in the law enforcement process created by this act, 

27 making it more important for the records contact or responsible individual to be able to resign 

28 immediately in appropriate circumstances. Making a resignation effective irrunediately under 

29 subsection (g) also provides an earlier start to the period in which the entity must replace the 

30 records contact or responsible individual if the entity wishes to avoid administrative dissolution 

31 under Section 9. 

32 

33 5, The purpose of subsection (i) is to use the notarial process to provide some 

34 verification of the identity of a records contact or responsible individual since notarization 

35 requires the notary to know or verify the identity of the individual whose signature is being 

36 notarized. 

37 

38 Notarization may include taking an acknowledgment, administering an oath or 

39 affirmation, taking a verification upon oath or affirmation, or witnessing or attesting a signature. 

40 See Uniform Law on Notarial Acts (1982) § 1(1) (“notarial act”). The persons who may perform 

4 1 those acts are determined by state law and may be changed by a state to broaden or restrict the 

42 types of persons so authorized. 

43 

44 The manner in which a document with a notarized signature may be delivered to the 

45 Secretary of State will be determined by the Secretary of State and may include by fax or in 
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1 portable document form (pdi). Modem law on notarial acts is also evolving to permit 

2 notarization of electronic records, and thus even in those states where all entity filings are made 

3 electronically it should be possible to comply with subsection (i). 

4 

5 Every state has statutory provisions dealing with notarial acts, although not every state 

6 has adopted the Uniform Law on Notarial Acts (1982). Those state statutes typically have 

7 separate provisions covering notarial acts performed within the state, under federal authority, and 

8 in foreign countries. Section 6 of the Unifonn Law on Notarial Acts (1982) provides, for 

9 example, with respect to notarial acts performed in foreign countries: 

10 

11 (a) A notarial act has the same effect under the law of this State as 

12 if performed by a notarial officer of this State if performed within the 

13 jurisdiction of and under authority of a foreign nation or its constituent 

14 units or a multi-national or international organization by any of the 

15 following persons: 

16 (l)anotarypubiicornotary; 

17 (2) a Judge, clerk, or deputy clerk of a court of record; or 

18 (3) any other person authorized by the law of that 

19 jurisdiction to perform notarial acts. 

20 (b) An "Apostille" in the form prescribed by the Hague Convention 

21 of October 5, 1961, conclusively establishes that the signature of the 

22 notarial officer is genuine and that the officer holds the indicated office. 

23 (c) A certificate by a foreign service or consular officer of the 

24 United States stationed in the nation under the jurisdiction of which the 

25 notarial act was performed, or a certificate by a foreign service or consular 

26 officer of that nation stationed in the United States, conclusively 

27 establishes any matter relating to the authenticity or validity of the notarial 

28 act set forth in the certificate. 

29 (d) An official stamp or seal of the person performing the notarial 

30 act is prima facie evidence that the signature is genuine and that the person 

31 holds the indicated title. 

32 (e) An official stamp or seal of an officer listed in subsection (a)(1) 

33 or (a)(2) is prima facie evidence that a person with the indicated title has 

34 authority to perform notarial acts. 

35 (f) If the title of office and indication of authority to perform 

36 notarial acts appears either in a digest of foreign law or in a list 

37 customarily used as a source for that information, the authority of an 

38 officer with that title to perform notarial acts is conclusively established. 

39 

40 Subsection (i) does not address the duty of the Secretary of State to verify that the 

4 1 notarization of a signature on an entity information statement is valid. The procedures for 

42 acceptance of notarized documents by the Secretary of State will be governed by other law of the 

43 state. That law often deals separately with notarizations performed within the state, outside of 

44 the state, under federal authority, or in foreign countries. See, e.g. , Uniform Law on Notarial 

45 Acts (1982) §§ 3-6. 

46 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


SECTIONS. DUTIES OF RECORDS CONTACT. 

(a) A records contact for a conventional privately held entity must: 

(1) inquire at the time the records contact signs an initial or amended entity 
information statement whether the current responsible individual is required to comply with 
Section dfl) and, if the responsible individual is required to comply but does not do so within five 
business days after the [Secretary of State] files the initial or amended entity information 
statement, to resign as records contact in the manner provided in Section 4(e); 

(2) request promptly from the entity the information described in Section 7 when 
the records contact receives an appropriate request for the information; 

(3) produce on a timely basis to a party making an appropriate request: 

(A) the photo identification document, if any, for the entity’s responsible 
individual required by Section 4(j); 

(B) any information described in Section 7(a) which is provided by the 
entity to the records contact; and 

(C) any certification described in Section 7(b) which is provided by the 
entity to the records contact; 

(4) resign under Section 4(e) if the records contact acquires actual knowledge, 
before receiving an appropriate request, that a request by the records contact to the entity for the 
information described in Section 7(a) will not be honored by the entity on a timely basis; and 

(5) if information in response to an appropriate request is not provided on a 
timely basis by the entity upon request by the records contact, notify the party that made the 
appropriate request of; 

(A) the name and a business or residential address of the individual whom 

16 
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1 the records contact believed would supply the information to the record contacts; or 

2 (B) if there is no such individual, the source or location from which the 

3 records contact believed the information could be obtained. 

4 (b) A records contact, as such, does not have a duty to verify the accuracy of information 

5 described in Section 4(j) or 7(a) or a certification under Section 7(b). 

6 Comment 

7 If there is a failure to respond to an appropriate request for information, the consequences 

8 of that failure and possible sanctions will depend on the nature of the request. For example, 

9 failure to respond to a subpoena will have the same consequences and sanctions as any other 

1 0 failure to respond to a subpoena under the applicable federal or state law. Whether the 

1 1 consequences of a failure to respond to an appropriate request for information should be imposed 

12 on the records contact or on the conventional privately held entity will depend on whether the 

13 records contact has performed the duties required by this section. 

14 

15 If an entity believes that it has defenses to a failure to respond to an appropriate request 

16 or should be excused from responding, it may raise those defenses or excuses in a proceeding to 

1 7 enforce the appropriate request or the entity may commence a proceeding to contest the 

1 8 appropriate request. 

19 

20 The requirement in subsection (a)(3) that information be produced on a “timely basis” is 

21 intended to satisfy Recommendation 33 of the 40 Recommendations of the Financial Action 

22 Task Force. In the case of a subpoena, what will be a timely response will be controlled by the 

23 response date in the subpoena and whether an appropriate challenge to the subpoena is made. A 

24 response date in a request made under a treaty, however, does not have the force of law and will 

25 not necessarily be binding. 

26 

27 A records contact may wish as a matter of good business practice to verify periodically 

28 that the records contact continues to have the required access to information, although an 

29 obligation to verify that the records contact continues to have access to information is not part of 

30 the required duties of a records contact. 

31 

32 If a records contact acquires actual knowledge that information will not be provided by 

33 an entity as required by this act, the records contact has a duty to resign under subsection (a)(4) 

34 even though there is no pending appropriate request. 

35 

36 A records contact is defined in Section 2(18) as an individual who has access to the 

37 information required by Section 7, and when a records contact signs an entity information 

38 statement under Section 4 that signature constitutes an affirmation that the individual 

39 understands the duties of a records contact. 

40 
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1 Subsection (b) applies only to a records contact in the individual’s capacity as a records 

2 contact. If the individual also maintains the records required to be produced under Section 7(a) 

3 in another capacity, for example as a corporate secretary, the individual will have the obligations 

4 associated with serving in that capacity. This act does not address those obligations. 

5 

6 SECTION 6. INTEREST HOLDERS FROM OUTSIDE UNITED STATES. 

7 (a) Except as provided in subsection (e), when a non-US entity first becomes a transferee 

8 or interest holder in a conventional privately held entity after [the effective date of this act], 

9 whether by transfer, issuance of an interest, or admission as an interest holder, the transferee or 

1 0 interest holder shall provide the entity with a certification signed under the penalties of perjury 

1 1 stating the name and a business or residential address of a responsible individual for the 

12 transferee or interest holder. 

13 (b) Except as provided in subsection (e), if any of the information in a certification 

14 provided under subsection (a) becomes incorrect, the interest holder or transferee shall provide 

1 5 promptly to the conventional privately held entity a corrected certification. 

16 (c) A certification provided under subsection (a) or (b) that is incorrect or incomplete, or 

1 7 the failure of a conventional privately held entity to obtain a required certification, does not 

1 8 affect the existence of the conventional privately held entity, the validity of any acts of the entity, 

19 the interest of any interest holder or transferee, or the status of a person as an interest holder or 

20 transferee. 

21 (d) A non-US entity that is required to provide a certification under this section may not 

22 maintain a proceeding in any court in this state vrith respect to the interest giving rise to the 

23 obligation to provide the certification unless the non-US entity complies with this section. 

24 (e) Subsections (a) and (b) apply only to an interest holder or transferee that would be a 

25 conventional privately held entity if the interest holder or transferee were a domestic filing 

26 entity. 

18 
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1 Comment 

2 This section is patterned in part after Section 2009(a)(2) of the Homeland Security Act of 

3 2002 (6 U.S.C. § 601 et seq.), as proposed to be added by S. 569 (1 1 1® Congress). 

4 

5 This section is not intended to require the conventional privately held entity to track 

6 transfers of interest. It is the obligation of a transferee to provide the certifications required by 

7 this section. 

8 

9 Subsection (c) is patterned in part after Model Business Corporation Act, 4"' Ed. § 2.03 

10 and Uniform Limited Liability Company Act § 2.01(d). Section 2.03(b) of the Model Act, for 

1 1 example, provides that “The secretary of state’s filing of the articles of incorporation is 

12 conclusive proof that the incorporators satisfied all conditions precedent to incorporation except 

13 in a proceeding by the state to cancel or revoke the incorporation or involuntarily dissolve the 

14 corporation.” States should consider whether to amend those types of provisions in their entity 

1 5 laws to make them consistent with subsection (c). 

16 

17 Subsection (d) is patterned after the provision found in many state entity laws that 

1 8 prohibits a foreign entity from maintaining a lawsuit in a state if the entity is transacting business 

1 9 in the state but has not registered to do business as a foreign entity. See, e.g.. Model Business 

20 Corporation Act (4"' Ed.) § 15.02(a) and Uniform Limited Liability Company Act (2006) § 

21 808(a). 

22 

23 SECTION 7. RECORDS OF CONVENTIONAL PRIVATELY HELD ENTITIES. 

24 (a) A conventional privately held entity must have a records contact at all times while it 

25 is a conventional privately held entity, When the records contact notifies the entity that an 

26 appropriate request has been received, the entity shall provide on a timely basis to the records 

27 contact information in a record that: 

28 (1) includes the name and last known address of each current transferee of which 

29 the entity has actual knowledge, each current interest holder in the entity, and any other person to 

30 which the entity has been instructed to send distributions; 

3 1 (2) indicates for each current transferee of which the entity has actual knowledge 

32 or current interest holder that is a foreign or domestic entity, the jurisdiction whose laws govern 

33 its internal affairs; 

34 (3) includes the name and a residential or business address for each governor of 
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1 the entity; 

2 (4) includes a copy of a passport, driver’s license, or other government-issued 

3 photo identification document for; 

4 (A) each governor of the entity who is an individual and whose principal 

5 residence at the time the individual became a governor was outside the United States; and 

6 (B) its responsible individual if the principal residence of the responsible 

7 individual is outside the United States; 

8 (5) includes any records maintained by the entity regarding the process by which 

9 the governors of the entity are elected or otherwise designated; 

1 0 (6) indicates the voting power in the entity held by each of its interest holders or 

1 1 describes the manner in which each interest holder’s voting power in the entity is determined; 

12 (7) identifies the individuals responsible for preparing the information provided 

13 to the records contact under this subsection; and 

14 (8) includes the certifications required by section 6(a) and (b). 

15 (b) When information is provided pursuant to subsection (a), it must include a 

1 6 certification by the conventional privately held entity, signed under the penalties of perjury, that 

17 the information accurately reflects the current records of the entity. 

1 8 Comment 

19 A non-U.S, resident is not required to supply a photo identification document as a 

20 condition to becoming a governor under paragraph (a)(4)(A). That paragraph simply requires 

2 1 that when an appropriate request is made the eonventional privately held entity must be able to 

22 supply the required document. The entity may obtain the document at that time, but many 

23 entities will ehoose to obtain the document earlier because they otherwise run the risk of being 

24 unable to obtain the document on a timely basis once an appropriate request has been made. In 

25 contrast, if the principal residence of a responsible individual is outside the United States, the 

26 entity has a continuing obligation to obtain a photo identification document under subparagraph 

27 (a)(4)(B). The responsible individual also has an obligation to provide a photo identification 

28 document to the records contact under Section 4(j). 
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1 

2 The obligation to provide information under paragraph (aX6) about voting power in the 

3 conventional privately held entity may be satisfied by supplying a copy of the operative 

4 documents that determine that voting power. Those documents will often be simply the public 

5 organic record or private organic rules of the entity, such as the articles of incorporation of a 

6 corporation or the operating agreement of a limited liability company; but may include other 

7 documents such as shareholder agreements, voting agreements, investor rights agreements, etc, 

8 

9 SECTIONS. JUDICIAL DISSOLUTION. 

10 (a) The [name or describe court or courts] may dissolve a conventional privately held 

i I entity in a proceeding by [the Attorney General] if it is established that the entity materially 

12 failed to comply with Sections 7 or 12. 

1 3 (b) It is not necessary to make interest holders or transferees parties to a proceeding to 

1 4 dissolve a conventional privately held entity under this section unless relief is sought against 

15 them individually. 

16 (c) Until a full hearing is held, the court may issue injunctions, appoint a receiver or 

17 custodian with the powers and duties the court directs, and order other action required to 

1 8 preserve the assets and cany on the business of the conventional privately held entity. 

19 (d) The court may appoint a receiver to wind up and liquidate the business and affairs of 

20 the conventional privately held entity. The court shall hold a hearing, after notifying all parties 

21 to the proceeding and any interested persons designated by the court, before appointing a 

22 receiver. Tbe court appointing a receiver has exclusive jurisdiction over the entity and all of its 

23 property wherever located. 

24 (e) The court may appoint as a receiver an individual, a domestic entity, or a foreign 

25 entity authorized to transact business in this state. The court may require the receiver to post 

26 bond, with or without sureties, in an amount the court directs. 

27 (f) The court shall prescribe the powers and duties of the receiver in its appointing order, 

21 
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1 which may be amended. The powers of the receiver may include the power to: 

2 (!) dispose of all or any part of the assets of the conventional privately held entity 

3 wherever located, at a public or private sale, if authorized by the court; and 

4 (2) sue and defend in the receiver’s own name as receiver of the entity in ali 

5 courts of this state. 

6 (g) The court from time to time during the receivership may order compensation paid 

7 and expense disbursements or reimbursements made to the receiver and counsel for the receiver 

8 from the assets of the conventional privately held entity or from proceeds from the sale of the 

9 assets. 

10 (h) If after a hearing the court determines that a ground under this section exists for 

1 1 judicial dissolution of a conventional privately held entity, the court shall order dissolution of the 

12 entity and specify the effective date of the dissolution. The clerk of the court shall deliver a 

1 3 certified copy of the decree to the [Secretary of State] for filing. 

14 (i) After ordering dissolution, the court shall direct the winding-up of the business and 

1 5 affairs of the conventional privately held entity in accordance with the organic law of the entity. 

1 6 Legislative Note; If an enacting stale has existing judicial dissolution procedures for some or all 

17 of the entities included in the definition of "domestic fling entity " in Section 2, this section may 

18 be revised so that it only applies to those entities for which the state does not already have 

1 9 Judicial dissolution procedures. For those entities excluded from the scope of this section, 

20 subsection (a) will need to be added to the judicial dissolution provisions in the organic laws of 

2 1 those entities as an additional basis for judicial dissolution. 

22 

23 Comment 

24 If a conventional privately held entity believes that it has defenses to a proceeding to 

25 dissolve it under this section, those issues may be raised and tried in the dissolution proceeding. 

26 

27 An action under this section will usually involve just the conventional privately held 

28 entity. However, subsection (b) permits the interest holders or transferees to be made parties to 

29 the dissolution proceeding because it may be appropriate to seek relief against them, for example 

30 in a proceeding brought to dissolve an entity that has violated the prohibition in Section 12 on 
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1 issuing bearer interests. 

2 

3 Judicial dissolution under this section is in addition to judicial dissolution on other 

4 grounds that may be provided in the organic law of an entity or an enacting state’s other law. 

5 

6 SECTION 9. ADMINISTRATIVE DISSOLUTION. 

7 (a) The [Secretary of State] shall administratively dissolve: 

8 (1) a conventional privately held entity if the records of the [Secretary of State] 

9 do not show a current records contact or responsible individual for the entity for [60] consecutive 

10 days; and 

11 (2) a domestic filing entity if its public organic record does not contain the 

12 statement required by Section 3(a). 

13 (b) If the [Secretary of State] determines that a ground exists for dissolving an entity 

14 under subsection (a), the [Secretary of State] shall file a record of the determination and serve the 

1 5 entity with a copy of the filed record. 

16 (c) If not later than [60] days after service of the copy pursuant to subsection (b) the 

1 7 entity does not correct each ground for dissolution or demonstrate to the reasonable satisfaction 

18 of the [Secretary of State] that each ground determined by the [Secretary of State] does not exist,, 

19 the [Secretary of State] shall administratively dissolve the entity by preparing, signing, and filing 

20 a declaration of dissolution stating the grounds for dissolution. The [Secretary of State] shall 

21 serve the entity with a copy of the filed declaration. 

22 (d) An entity that has been dissolved under this section continues in existence but, 

23 subject to subsection (i), may carry on only activities necessary to wind up its activities under its 

24 organic law. 

25 (e) The dissolution of an entity under this section does not terminate the authority of its 

26 agent for service of process or the responsibilities of a records contact shown in the records of 

23 
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1 the [Secretary of State] at the time of dissolution. 

2 (0 An entity that has been dissolved under this section may apply to the [Secretary of 

3 State] for reinstatement by delivering to the [Secretary of State] for filing an application signed 

4 by the entity that states: 

5 (1 ) the name of the entity and the effective date of its dissolution; 

6 (2) either: 

7 (A) the name and a business or residential address of the entity’s records 

8 contact and the name and a business or residential address of the entity’s responsible individual; 

9 or 

10 (B) that the entity is not a conventional privately held entity; and 

1 1 (3) if the entity’s name is no longer available, a new name that satisfies the 

12 requirements of the entity’s organic law, 

13 (g) If the statement required by Section 3(a) in the public organic record of an entity that 

14 has been dissolved under this section is not consistent with the entity’s application for 

1 5 reinstatement under subsection (f), the application must be accompanied by an amendment of the 

1 6 public organic record which states whether the entity is a conventional privately held entity. 

1 7 (h) If the [Secretary of State] determines that an application under subsection (f) contains 

1 8 the required information and is accompanied by any required amendment of the entity’s public 

1 9 organic record, the [Secretary of State] shall prepare a declaration of reinstatement that states 

20 those deteiminations, sign and file the original of the declaration of reinstatement, and serve the 

21 entity with a copy. 

22 (i) When a reinstatement under subsection (h) becomes effective, it relates back to and 

23 takes effect as of the effective date of the adrainistTative dissolution and the entity may resume 

24 
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1 its activities as if the dissolution had not occurred. 

2 (j) This section does not apply to a domestic filing entity in existence on [the effective 

3 date of this act] until the date provided in Section 16(b). 

4 Legislative Note: If an enacting state has existing administrative dissolution procedures, or 

5 procedures for voiding or cancelling an entity that is not in compliance with tax obligations or 

6 requirements of its organic law ( all of the foregoing, "pre-existing procedures ") for some or all 

7 of the entities included in the definition of "domestic filing entity ” in Section 2, this section may 

8 be revised so that it only applies to those entities for which the state does not already have pre- 

9 existing procedures. For those entities excluded from the scope of this section, subsection (a) 

1 0 will need to be added to the pre-existing procedures in the organic taws of those entities as an 

1 1 additional basis for dissolution, voiding, or cancellation. 

12 

1 3 This section may be conformed to the pre-existing procedures in the state. For example, 

14 if the existing practice in a state is for the Secretary of State to mail notice of an administrative 

1 5 dissolution, voiding, or cancellation to the entity, that practice may be substituted for the 

1 6 requirement in subsection (c) that the Secretary of State serve the filed declaration of dissolution 

17 on the entity. 

18 

19 Some state administrative dissolution statutes may include a time limit on reinstatement, 

20 unlike this section which does not impose a time limit on reinstatement. States should decide 

2 1 whether they wish to impose such a limit under this section. 

22 

23 Comment 

24 

25 This section applies to all domestic filing entities and not just conventional privately held 

26 entities. After the transition period provided in Section 16, failure of a domestic filing entity that 

27 is not a conventional privately held entity to include in its public organic record the statement 

28 required by Section 3(b) wilt be grounds for administrative dissolution of the entity. 

29 

30 A consequence of administrative dissolution in many states is to permit the use of the 

3 1 name of the dissolved entity by another entity. Thus subsection (f)(3) requires an entity seeking 

32 reinstatement to adopt a new name if its prior name has become unavailable because it has been 

33 appropriated by another entity during the period the entity seeking reinstatement was dissolved. 

34 See, e g.. Model Business Corporation Act (4“' Ed.) § 14.22(a)(3) and Uniform Limited Liability 

35 Company Act (2006) § 706(a)(3). 

36 

37 Administrative dissolution under this section is in addition to administrative dissolution 

38 on other grounds that may be provided in the organic law of an entity or an enacting state’s other 

39 law. 

40 

41 SECTION 10. LIMITATION OF LIABILITIES. 

42 (a) A records contact of a conventional privately held entity is not liable to the entity or 
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1 its interest holders or transferees for producing iq)on an appropriate request the information 

2 described in Section 7(a) or the certification ttescribed in Section 7(b). 

3 (b) Unless a contract between a conventional privately held entity and a records contact 

4 provides otherwise, a records contact is not liable for any inaccuracy in or omission from the 

5 information described in Section 7(a) or the certification described in Section 7(b). but this 

6 subsection does not limit the liability of a records contact for recklessness, intentional 

7 misconduct, or criminal conduct. 

8 (c) A records contact or responsible individual is not liable under law other than this 

9 [act] solely because of being identified as a records contact or responsible individual in the 

10 records of the [Secretary of State], 

1 1 (d) Compliance or noncompliance by a domestic filing entity with this [act] is not a 

12 ground for imposing liability on its interest holders, beneficial owners, transferees, or governors 

1 3 for the debts, obligations, or other liabilities of the entity. 

14 Comment 

1 5 Identifying an individual as a responsible individual does not by itself confer on the 

1 6 ■ individual any power, or impose any duties, with respect to the control or management of the 

17 conventional privately held entity. The individual must have, however, whatever powers or 

18 duties are the basis for the determination that the individual participates in the control or 

1 9 management of the entity in a manner that satisfies the definition of “responsible individual” in 

20 Section 2(19). Similarly, identifying an individual as a responsible individual does not by itself 

21 make the individual liable for any of the debts, obligations, or liabilities of the entity, 

22 

23 Subsection (d) makes clear that the failure of a domestic filing entity to comply with the 

24 requirements of this act is not a basis for piercing the veil of the entity. That subsection also 

25 makes clear that complying with this act is not a basis for imposing liability on the interest 

26 holders or governors of an entity on the basis of an alter ego theory. 

27 

28 SECTION 11. ADDRESSES. Whenever this [act] requires the provision of an address, 

29 the following information must be provided: 

30 (1) a street addresser rural route box number; and 
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1 (2) a mailing address, if different from the address under paragraph (1). 

2 SECTION 12. PROHIBITION OF BEARER INTERESTS. A domestic filing entity 

3 may not issue a certificate in bearer form evidencing either a whole or fractional interest. 

4 Legislative Note: Enacting states may choose to omit this section and instead prohibit the 

5 issuance of bearer certificates in the individual organic laws for each type of entity listed in the 

6 definition of "domestic filing entity " in Section 2. 

7 

8 Comment 

9 

10 In states that require legislation to be limited to a single subject, a question may arise as 

11 to whether this section deals with the same subject as the rest of the act. As discussed in the 

1 2 Prefatory Note, an important purpose of this act is to comply with FATF Recommendation 33, 

1 3 which requires both disclosure of ownership and control of entities and also the prohibition of 

14 bearer shares. When a purpose of the act is seen as complying with FATF Recommendation 33, 

15 the inclusion of this section should be within that single purpose. If a state nonetheless believes 

16 that including this section in the act may make the act unconstitutional, this section (or the 

17 alternative approach described in the Legislative Note) should be enacted by separate legislation. 

18 

19 SECTION 13. FEES. 

20 Alternative A 

2 1 (a) The [Secretary of State] shall collect the following fees when a document is delivered 


22 for filing under this [act] : 

23 (1) initial entity information statement $_ 

24 (2) [amended entity information statement $ 

25 (3) statement of change S. 

26 (4)] application for reinstatement following 

27 administrative dissolution $_ 

28 Alternative B 


29 (a) The [Secretary of State] shall adopt rules, in accordance with [the state’s 

30 administrative procedure act] setting the fees for processing filings under this [act]. [The fees 

3 1 must be set at amounts such that the total amount of fees collected during a year is not less than 
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the annual costs incurred by the [Secretary of State] in administering this [act],] 

End of Alternatives 

[(b) The fees collected under subsection (a) shall be deposited into a restricted account 
within the [general fund]. Funds in the restricted account shall be used only to administer this 
[act].] 

Legislative Notes: 

Alternative A: With respect to optional paragraphs (a)(2) and (3), see the Legislative 
Note to Section 4(k). 

Subsection (b): Subsection (b) is optional. If subsection (b) is omitted by a state and 
Alternative B for subsection (a) is used, the last sentence of subsection (a) should also be 
omitted. If subsection (b) is adopted by a stale, it should be revised to conform to the state 's 
practice in establishing special purpose funds, 

SECTION 14. PROCESSING OF DOCUMENTS. The [Secretary of State] may not 
file a document if the document or any aspect of its deli very to the [Secretary of State] does not 
comply with this [act]. 

[SECTION 15. CONFIDENTIALITY. 

(a) The initial entity information statement of a conventional privately held entity and 
any amended statement or statement of change must be kept confidential by the [Secretary of 
State] and may be disclosed only: 

(1) to an authorized agent of a [state, local, or] federal law enforcement agency, 
[state agency,] federal agency, or committee or subcommittee of the United States Congress [or a 
state legislature] upon the request of the agent in a signed record; 

(2) in response to a request made in a record by a federal agency on behalf of 
another country under: 

(A) an international treaty, agreement, or convention; or 

28 
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1 (B) 28 U.S.C. Section 1782; or 

2 (3) to a person that is shown in the records of the [Secretary of State] as a current 

3 records contact, responsible individual, governor, or officer of the entity upon the request of the 

4 person in a signed record. 

5 (b) A request pursuant to subsection (a)(1) or (2) must be kept confidential by the 

6 [Secretary of State] and may be disclosed only pursuant to a request under subsection (a)( 1 ) or 

7 (2).] 

8 Legislative Note: With respect to subsection (a)(1), see the Legislative Note to Section 2(1). 

9 

10 Comment 

11 

1 2 This section is optional because it implicates policy concerns beyond the scope of this 

13 act. Enactment or omission of this section will not affect the purpose of this act to provide law 

14 enforcement with important sources of information about conventional privately held entities. 

15 Some states may decide that it is appropriate to keep entity information statements confidential 

16 as permitted by this section. Other states may conclude that it is appropriate to make the 

17 contents of entity information statements publicly available. 

18 

19 This section does not require that the request of a law enforcement agency for access to 

20 an entity information statement must be an “appropriate request” as defined in Section 2. Any 

21 request in a record from an authorized law enforcement agent should be honored by the 

22 Secretary of State. 

23 

24 SECTION 16. TRANSITIONAL PROVISION. 

25 (a) On or before the date provided in subsection (b), a domestic filing entity in existence 

26 on [the effective date of this act] shall deliver to the [Secretary of State] for filing: 

27 (1) an amendment of its public organic record that contains the statement 

28 required by Section 3(a); and 

29 (2) if it is a conventional privately held entity, an initial entity information 

30 statement. 

31 (b) A domestic filing entity shall comply with subsection (a) by the earlier of: 


29 
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1 (1) two years after the effective date of this act; or 

2 (2) the date the entity first delivers any other document to the [Secretary of State] 

3 for filing under its organic law. 

4 (c) The [Secretary of State], not earlier than one year after the effective date of this act, 

5 shall mail to every domestic filing entity that has not complied with subsection (a) a notice 

6 advising the entity of the requirement to comply with subsection (a). Failure by the [Secretary of 

7 State] to provide the notice to any entity, or failure by any person to receive the notice, shall not 

8 relieve an entity of the obligation to comply with subsection (a). 

9 [(d) The amendment required by subsection (a)(1) need not be approved by the 

10 governors or interest holders of a domestic filing entity.] 

1 1 Legislative Note: Optional subsection (d) is intended to simplify the procedure for approving an 

1 2 amendment of the public organic record so that, for example, an amendment to the articles of 

1 3 incorporation of a business corporation to adopt the statement as to whether the corporation is a 

14 conventional privately held entity may be filed without action by the board of directors or 

1 5 shareholders. As with the similar optional provision in Section 3(c), an enacting state may 

16 choose to place that provision in the individual organic laws for each type of entity listed in the 

17 definition of “domestic filing entity" in Section 2 or may decide to vary the rule of subsection (d) 

1 8 for some types of entities by requiring, for example, approval by the governors. 

19 

20 Comment 

21 The intention of this act is that all entities will be in compliance within two years after the 

22 effective date of the act. Subsection (d) requires the Secretary of State to send out a reminder 

23 notice one year after the effective date to facilitate compliance. That notice or lack thereof does 

24 not modify or affect the requirement that all entities must comply with subsection (a) within two 

25 years after the effective date of the act. Failure of a domestic filing entity to comply with 

26 subsection (a) is grounds for administrative dissolution of the entity under Section 9. 

27 

28 SECTION 17. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In 

29 applying and construing this uniform act, consideration must be given to the need to promote 

30 uniformity of the law with respect to its subject matter among states that enact it. 

3 1 SECTION 18. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND 


30 
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1 NATIONAL COMMERCE ACT. This [act] modifies, limits, and supersedes the federal 

2 Electronic Signatures in Global and National Commerce Act, 1 5 U.S.C. Section 700 1 et seq., but 

3 does not modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or 

4 authorize electronic delivery of any of the notices described in Section 103(b) of that act, 1 5 

5 U.S.C. Section 7003(b). 

6 SECTION 19. REPEALS. The following acts and parts of acts are repealed: 

7 (1) 

8 Legislative Note: If a state chooses to include optional Section 15, it must consider the 

9 relationship between that section and its open records or similar right to know law. The state 

1 0 could amend or repeal its open records or similar law to the extent it would require that an 

1 1 entity information statement or statement of change not be kept confidential as provided in 

12 Section 15, or Section 15 could provide that initial and amended entity information statements 

1 3 and statements of change are not subject to the state 's open records or similar law. 

14 

15 SECTION 20 . EFFECTIVE DATE. This [act] takes effect on ... . 

16 


31 
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SUMMARY OF THE UNIFORM LAW ENFORCEMENT 
ACCESS TO ENTITY INFORMATION ACT 


Al! domestic filing entities are prohibited fiom issuing certificates of bearer shares and are 
required to include in their initial public oiganic document (IPOD) filed in the office of the 
Secretary of State (SOS) a statement declarii^ whether or not the entity is a "conventional 
privately-held entity entity” (CPE). 


A CPE is an witity that has no more than 50 interest holders. In addition to that ownership test, 
there are several exceptious. The most significant are: (i) highly regulated business entities sndt 
as depository institutions, insurance companies, public utilities, securities and commodity 
brokers or d^ers, and registered investment companies and investmmt advisors; (ii) a majority 
owned subsidiary of one of those highly regulated entities; (iil) entities in which an entity with 
more than 50 interest holders holds mote than 25% of the outstanding interests; and (iv) tax 
exempt entities and private foundations that have filed an annual information return as an exempt 
organisation with the Internal Revenue Service. 


A CPE must file an initial information statement (BIS) in the SOS at the same time the CPE files 
its IPOD. The EIS must contain the name and business or residential address of the CPE’s 
“record contact" (RC) and “responsible individual” (RJ). Changes in the RC and RI must 
promptly be filed in the SOS. llie RI and RC must sign the Effi or a statement of change and 
these signatures must be notarized. An enacting state can elect to have the EIS treated as a 
confidential document to be disclosed only to authorized agents of law enforcement agencies and 
other specified agencies and committees. 


An entity in existence when the Act becomes effective has 2 years fiwm the effective date to 
amend its IPOD to state whether or not it is a CPE and if it is, to file in the SOS the required 
information concerning its RI and RC. 


The RC must seek to obtain specified information about the ownership and control of a CPE 
upon receiving a subpoena or summons fi'om a federal law enforcement authority, federal s^ency 
or committee or subcommittee of the United States Congress or a request by a federal agency on 
behalf of another country (“appropriate request O (AR). States have the option of expanding tiie 
list of persons who can make ARs to include state and local law enforcement authorities, state 
agencies and state legislatures. 


The CPE must provide the RC on a timely basis; the name and last known address of each 
interest holder and transferee; the name and address for each governor; any records regarding the 
process by which governors are elected or otherwise designated; the voting power of each 
interest holder; and the names of the individuals responsible for preparing fliis infoimatioa The 
CPE must include a certification, signed under penalties of perjury, that the infonnation 
accurately reflects its current records. 
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Non-US entities that become interest holders or transferees of a CPE must provide the CPE with 
a certification, signed under penalties of pegury. stating the name and address of a RI. If a Rl’s 
principsd residence is outside the US, the RI must provide a photo I.D. to the CPE. If the 
principal residence of a governor is outside the US, the govonor must provide a photo LD. to fire 
CPE. 


A RI is defined as an individual vdio, directly or indirectly, participates in the control or 
management of a CPE. A RI can be anyone associated with the CPE that meets the definition. 
He or die may, but need not, be a governor or have agency authority to bind the CPE to fiord 
patties. The purpose of having a RI is to have an individual who has detailed knowledge about a 
CPE that federal law enfoicetpcnt officials and others who are entitled to make ARs can talk to 
about the entity and its operations. 


A RC is liable for recklessness, intenfional misconduct, or criminal conduct. A RI could be held 
liable for pegury if it turns out that he or she does not meet the qualifications of a RI and also 
may be held liable for refusal to comply with a AR subpoena or summons. 


The enacting state’s attorney general can bring a proceeding to dissolve a CPE for materially 
feiling to provide the AR information requested by the RC or for issuing bearer certificates. The 
SOS must administratively dissolve an entity for failure to designate in its IPOD whether or not 
it is a CPE or if the SOS records do not show a current RC or RI for 60 consecutive days. 
Remstatement is possible if the deficiencies are corrected. 


Filing fees for the various documents required to be filed by the Act are authorized. The fees are 
required to be deposited in a restricted account that can only be used for administration of die 
Act. 

The SOS can refuse to file any document required by the Act that does not comply with the Act 
The SOS does not have any responsibility to vaify any information submitted in any document 
filed pursuant to the Act. 
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COMPARISON OP UNIFORM LAW ENFORCEMENT ACCESS TO 
ENTITY INFORMATION ACT AND THE LEVIN-GRASSLEY-MCCASKILL 
INCORPORATION TRANSPARENCY AND LAW ENFORCEMENT 
ASSISTANCE ACT (S.S69) 


Uniform Act 

Coverage : Conventional privately held 
entities (CPE) defined as an entity with 
no more than 50 interest holders (e.g., 
shareholders) that must file an initial 
public organic record to be formed as a 
legal entity. 


Entities otherwise qualifying as a CPE in 
which an entity with more than 50 
interest holders holds more than 25% of 
the outstanding interests, entities that are 
generally classified as "regulated" 
industries such as banks and other 
depository institutions, trust companies, 
insurance companies, public utilities, and 
securities and commodities brokers or 
dealers, investment companies, invest- 
ment advisors and tax exempt entities 
that have filed a return as an exempt 
organization or private foundation with 
the Internal Revenue Service are exempt. 

Entities in existence at the time the Act is 
effective have 2 years to comply. 

Compliance . A filing entity must 
include in its initial public organic record 
a statement as to whether or not it is a 
CPE. A CPE must also file in the office 
of the Secretary of State an "entity 
information statement" (EIS) at the time 
the initial public organic document is 
filed. The EIS contains the name and 
address of a “responsible individual” 
(RI), defined as an individual who 
directly or indirectly participates in the 
control or management of the entity, and 
the name and address of a records contact 
(RC), defined as an individual whose 


S.S69 

Coverage : Initially only corporations and 
limited liability companies (LLCs); possibility 
of additional legislation to cover partnerships, 
trusts and other legal entities on the basis of a 
report by Comptroller General 1 year after 
enactment. 


Corporations and LLCs that have issued 
securities registered under Section 12 or that 
are required to file reports under Section 15 of 
the 1934 Securities Exchange Act, and entities 
formed by state or the United States are 
exempt. Other exemption must be jointly 
approved by the Attorney General and the 
Administration of the Department of 
Homeland Security. 


Only Coiporations and LLCs formed after the 
effective date of the Act are subject to the Act. 

Compliance . Corporations and LLCs must 
file with the State (no office, e.g. Secretary of 
State is designated) during the “formation 
process" (an undefined term) a list of the 
names and current addresses of all "beneficial 
owners" and must update the list annually if 
the state requires an annual filing. If no annual 
report is required, then the CPE must file 
updates at the time there are any changes in the 
list. 

"Beneficial owner" is defined as "an individual 
who has a level of control over, or entitlement 
to, the funds or assets of a corporation or 
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principal residence is in the United States 
who has access to and can produce on a 
timely basis ownership and control 
information about the entity. 

The records that the CPE must provide 
the RC upon an appropriate request are; 

(1) a list of the name and last known 
address of each interest holder and 
transferee and if the interest holder or 
transferee is an entity, the name of the 
state or cotmtry where it was formed; 

(2) name and address of each governor 
(e.g., director); 

(3) any records the CPE maintains 
regarding the process by which its 
governors are elected or otherwise 
designated; 

(4) the voting power of each interest 
holder or a description of the manner in 
which each interest holder's voting power 
in the entity is determined; 

(5) the names of the individuals 
responsible for preparing the information; 
and 

(6) a certificate that the information 
accurately reflects the current records of 
the CPE. 

Appropriate Request : The RC contacts 
the CPE for the above information upon 
service of a civil, criminal or 
administrative subpoena or summons 
from a federal law enforcement authority, 
federal agency or committee or 
subcommittee of the US Congress (states 
can expand the list to include state and 
local law enforcement authorities, state 
agencies and state legislatures); and a 
written request made by a federal agency 


limited liability company that, as a practical 
matter, enables the individual directly or 
indirectly, to control, manage, or direct the 
corporation or limited liability company." An 
individual who controls an entity that is a 
record owner of a corporation or LLC is a 
beneficial owner of the corporation or LLC if 
that entity is an a position to exercise control of 
the corporation or LLC. 


Appropriate Request : The state must provide 
the beneficial ownership information pursuant 
to a civil or criminal subpoena or summons 
from a state or federal agency or congressional 
committee or subcommittee; and a written 
request made by a federal agency on behalf of 
another country under an international treaty, 
agreement or convention, or 28 U.S.C. § 1782. 
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Special Requirements for Non-US 
Etttities/Citizen/Residents . A CPE must 
have in its records and deliver to the RC: 

(I) a certification from a non-US entity 
that is an interest holder or transferee 
stating the name and address of a RI for 
the Non-US entity; (2) a copy of a 
passport, driver’s license, or other photo 
ID for any RI whose principal residence 
is outside the US; and (3) a copy of a 
passport, driver's license or other 
government-issued photo ID for each 
governor whose principal residence is 
outside the US at the time the individual 
becomes a governor. 


Penalties and Sanctions 

(1) the State’s civil and criminal penalties 
for violation of a subpoena or summons. 

(2) the entity and the person signing any 
document filed in the office of the 
Secretary of State that contains false 
information is subject to the state 
remedies for perjury. 

(3) the RI and RC certify, under penalties 
of perjury that they meet the statutory 
qualifications for their positions; and the 
signature of both the RI and the RC in the 
EIS and any change in the RI or RC must 
be notarized. 

(4) the person signing the certification 
that the records provided to the RC 
accurately reflect ffie current records of 


Special Reaulremepts for Non-US 
Entities/Citizen/Residcpts . Beneficial owners 
who are not US citizens or lawful permanent 
residents of the US must provide to the 
formation agent (defined as a "person, who, for 
compensation acts on behalf of another person 
to assist in the formation of a corporation or 
limited liability company") a copy of a page of 
the government-issued passport on which a 
photograph of the beneficial owner appears. 
The formation agent must certify that he or she 
has verified the name, address and identity of 
each of these beneficial owners and has 
obtained the required photo ID in the document 
containing &e beneficial ownership 
information filed with the state. The formation 
agent must also provide proof of the 
verifieation and the photograph as part of the 
response to the subpoena or summons. 

Penalties and Sanctions 

In addition to any civil or criminal penalty that 
may be imposed by a state, any person who 
“knowingly" provides fake beneficial 
ownership information to a state or 
"intentionally" fails to provide beneficial 
ownership information (1) shall be liable to the 
United States for a civil penalty or not more 
than $10,000; and (2) may be ftoed under title 
18, US Code, imprisoned for not more than 3 
years, or both. 
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the entity is subject to penalties or 
perjury. 

(5) the certificates filed by a non-US 
entity designating a RJ must be signed 
under penalties of perjury; and the non- 
US entity carmot maintain any 
proceeding in the state with respect to its 
interest in the CPE until it files the 
certificate. 

(6) an enacting state’s attorney general 
can bring an action to dissolve a CPE for 
material failure to comply with an 
appropriate request for information or for 
issuing bearer certificates. The court can 
issue appropriate injunctions and appoint 
a receiver for the entity. 

(7) The secretary of state must 
administratively dissolve an entity for (a) 
failure to comply with the requirement 
that the entity state whether or not it is a 
CPE in its initial public organic 
document filing; or (b) the secretary of 
state's records do not show a current RC 
or RI for a period of 60 consecutive days. 

(8) The RC is liable for "recklessness, 
intentional misconduct; or criminal 
conduct" for failure to perform his or her 
responsibilities. 

Confidentiality . An enacting state has Confidentialitv . S.569 does not address the 

the option of designating the EIS which issue of confidentiality. 

names the RI and RC and any document 

indicating changes in the RI and RC 

confidential and available only to (1) law 

enforcement agencies and others who 

have the right to make an appropriate 

request, (2) the current RI or RC or (3) a 

governor or officer of the entity. 

Bearer Interests . No filing entity can Bearer Interests . S.569 does not address 

issue bearer equity interests in the entity. bearer interests. The equivalent bill introduced 

in congress in 2008 did prohibit bearer 
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interests. 


Ftiading . Filing fees for the various 
documents that must be filed pursuant to 
the Act are authorized and are required to 
be held in a restricted account for use 
only in the administration of the act. 


Compliance Date . Each enacting state 
determines the effective date of the Act. 
All CPEs formed after the effective date 
must comply with the Act at the time of 
formation. Each one formed before the 
effective date must be in compliance no 
later than fi'om 2 years after the effective 
date. 


Funding . The administration of the 
Department of Homeland Security may 
allocate DHS funds "to enable a State to obtain 
and manage" beneficial ownership information 
for corporations and LLCs, including fimding 
to "assess, plan, develop, test, or implement 
relevant policies, procedures, or systems 
modifications." 

Compliance Date . Every state that receives 
DHS funding must "use an incorporation 
system" that meets the requirements of S.569 
by no later than the beginning of fiscal year 
2012. 
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Memorandum 


TO: DRAFTING COMMITTEE ON RECORD OWNERS 

OF BUSINESSES ACT 

FROM: Harry J. Haynsworth, Chair 

DATE: March 4, 2008 

RE: Overview of Issues Involved in Determining Beneflciai Ownership and 

Control of Interests in Business Entities 


Collection and maintenance of accurate business entity beneficial ownership and control 
information is a key component of the anti-money laundering business entity proposals that have 
been made by FATF, the U.S. Senate Homeland Security Committee Permanent Subcommittee 
on Investigations, the Department of Justice and various units within the Treasury Department 
dealing with money laundering issues. The purpose of this memorandum is to provide a brief 
overview of the issues and problems that will arise if business entities are required to collect and 
maintain complete beneficial ownership information in addition to record owner information, 
which is and always has been the recordkeeping standard in U.S. business entity laws. 

Several samples of beneficial ownership statutes are attached as exhibits. All of them 
share certain common characteristics. First, all of them have as their objective determining who 
actually controls the entity. Second, they all contain an indirect as well as a direct ownership 
requirement. 


1. Control 


Control is generally defined as having a specified percentage of voting power sufficient 
to elect or remove the managers of a business entity. The percentage figure used in current 
statutes varies considerably. European Union Directive 2005/60/EC (Exhibit 1) uses 25% as 
does the United Kingdom definition (Exhibit 2). The most recent Department of Justice proposal 
(Exhibit 3) specifies 15%, I have seen some control definitions relating to publicly-traded 
corporations that use a 10% figure (see Exhibit 4). The general statutory rule for election of 
directors in a corporation is a majority (50%+) of the shares entitled to vote for directors. The 
general statutory rule in U.S. uniform unincorporated entity statutes is unanimity (100%), but 
this percentage can be changed by agreement of the partners (partnership) or members (limited 
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liability company).' Many state unincorporated «ttity statutes, however, use a majority member 
or percentage of capital vote as the default rule for the election of managers. 

Two additional differences between corporate and unincorporated entity statutes 
complicate the control analysis. The first is that in U.S. unincorporated entities managerial and 
financial rights are severable. Therefore, it is possible to have 100% of the voting and 
managerial rights in one or more individuals and 100% of the financial rights in another person. 
This type of arrangement is fairly common in limited partnerships where there is typically a 
single general partner who manages the partnership and may have a right to some of the profits 
and limited partners who have few, if any, voting rights but are entitled to most of the profits and 
distributions.^ Also, it is possible in an unincorporated entity for an owner to transfer all of the 
owner's rights to profits distributions to a third party (called a transferee), but to retain all of the 
voting and managerial rights. 

A second difference is that in many U.S. unincorporated entities both voting rights and 
distribution rights are based on the relative percentage of each partner's or member's capital 
account (roughly capital contributions and undistributed profits), which can change on a daily 
basis, whereas in a corporation voting rights and distribution and equity rights are based on the 
relative percentage of stock ownership rights and change only where there is a transfer of the 
underlying stock. Thus in a parmership a partner might have 5 1 % of the total capital accounts on 
day 1 and because of a disproportionate distribution made at the end of day 1 have only 49% of 
the capital on day 2 without any transfer of the underlying equity interest having taken place. If 
a 50% control test was the benchmark, the partner would be in control on day 1 but not on day 2. 

The beneficial ownership proposals made by FATF, et al. all exclude publicly held 
companies^ and seem to be aimed at determining “control” in companies that are classified as 
closely held, a term that is generally understood to mean a business entity having a small number 
of equity owners.'* This being the case, it would seem that the “control” standard should be 


' The default unanimity rule in many unincorporated entity statutes raises an interesting "control" 
issue. Since each owner has in effect a veto power on all decisions, does that mean that all the 
owners have a controlling interest or that none of them have a controlling interest? 

^ It is possible to achieve basically the same result in a corporation by use of non-voting stock. 

^ As a general rule, a publicly held company is one whose ownership interests are widely held. 
A common standard would be a business entity whose ownership interests are listed on a stock 
exchange and/or are required to file reports with the SEC under the 1934 Securities and 
Exchange Act (300 or more shareholders). Publicly held companies constitute less than 1% of 
all U.S. business entities. 

^ There is no agreed-upon standard for the maximum number of owners in a closely held 
business. The maximum number of shareholders a corporation can have to qualify for taxation 
under Subchapter S of the Internal Revenue Code is 75 (when Subchapter S was first enacted 
approximately 50 years ago, the maximum was 10). The Subchapter S maximum would be on 
the high side of “closely held” definitions used in other statutes and in cases. 
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“more than 50%”^ since that is the standard for election of directors/managers in U.S. 
corporation statutes and many U.S. unincorporated entity statutes. A 25% or less control 
standard makes more sense with respect to publicly held companies because the holders of large 
blocks of stock constituting much less than 50% in a publicly held corporation can in many cases 
be sufficient to control the outcome of director elections, etc. 

2. Indirect Ownership 

A second characteristic shared by all existing beneficial ownership statutes is that an 
individual is deemed to own not only the equity interest in a business entity that the individual 
owns directly but also equity interests that ihe individual owns indirectly. These indirect 
interests are added to the direct interests to determine the total interest the individual owns. The 
existing statutes generally contain two categories of indirect or constructive ownership. The first 
is family members and the second is constructive ownership based on ownership interests in 
trusts, estates, and various forms of business entities. 

Under family member constructive ownership rules, stock (or any other ownership 
interest) is attributed to and from other family members. First, you have to determine which 
family members are included. How far up and down the family tree is appropriate, i.e., are 
grandparents and grandchildren included? What about stepchildren and adopted children and 
spouses and the spouse's parents, etc.? Are individuals who live in the same home as the record 
owner but are not related by blood to the record owner considered as family for purposes of the 
constructive ownership rules?* 

Several issues involving attribution to and from trusts, estates and various business 
entities must also be resolved. With respect to trusts, should there be a distinction between 
revocable and irrevocable trusts? What if an individual is the trustee of the trust but is not a 
beneficiary of the trust? How should contingent as opposed to vested interests be treated? What 
percentage of beneficial interest is necessary to trigger the attribution of the interest to an 
individual in order to determine control? Beneficial ownership interests in estates raise these 
same questions. With respect to attribution to and from various forms of business entities, you 
would have to specify in the statute what percentage ownership in the entity is necessary to 
trigger the attribution. Other issues that have to be determined are how are options and warrants 
and convertible securities treated? Is non-voting stock included in the calculation? In 
unincorporated entities, is the attribution based solely on voting rights, as is the case with a 
corporation, or should it be based on the partner's share of the capital account or both? Should S 


* Any statute or regulation defining control would have to state how options to acquire stock or 
other equity interests should be treated in determining the interest held by an individual. 
Whether only vested options should be counted would also have to be specified. 

* A category not included in many of the existing beneficial ownership statutes is a relationship 
based not on family but on employment or a contractual relationship. For example, what if 
Osama Bin Laden’s chauffeur is the record owner of stock in a corporation. Should that stock 
nevertheless be attributed to Osama Bin Laden because of the “control” he would have over the 
chauffeur? 
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corporations, which are corporations for state law purposes but are treated somewhat like 
partnerships for federal tax purposes, be treated the same as C corporations or as partnerships? 

Once the constructive ovwiership rules have been established, then you have to apply 
them to a specific set of facts. The examples in Treas. Reg. 1-318-2 through -4, (see Exhibit 6), 
applying the constructive ownership rules in Section 318 of the Internal Revenue Code illustrate 
tire complexities of making this determination.’ For the most part, the determination of 
beneficid ownership must be made by accountants and lawyers for Ae entity and the owners of 
the entity for a particular purpose (e.g., taxes, SEC reporting requirements) at a particular point 
in time. The ciculation is not m^e on a day-to-day basis because so many events can occur 
(e.g., death, bankruptcy, voluntary transfers) that can affect the beneficial ownership calculation. 

Requiring a business entity to collect and maintain on an ongoing basis all the 
information necessary to make the beneficial ownership determination would be an enormous 
burden and a radical departure from existing recordkeeping requirements. Moreover, because of 
the complexities involved, there would undoubtedly be massive amounts of noncompliance, 
most of which would be unintentional. An entity would have to know all of an individual's 
family, as defined in the statute and the names of all the shareholders, partners and members of 
any entity that is an equity owner in the entity responsible for keeping the information. It would 
also need to know the name of the owners of any entity that was an owner of that second entity, 
and so on, as well as the beneficiaries of estates and trusts that have an ownership interest in any 
of the entities in the chain. It is quite common in the U.S. to have three or more tiers of entity 
ownership, which complicates the analysis. An even more difficult task would be the necessity 
to obtain knowledge of any changes in the various ownership interests in the chain, many of 
which it would have no notice of unless the transferor notifies the entity of the change because 
the transfer does not cause a change in the record owners of the entity. A change in beneficiaries 
of an estate or trust is an example. Another example would be a transfer by an owner of an 
entity that is an equity holder of the entity that is required to keep the beneficial ownership 
information current where the transfer does not result in a change in the name of that entity.* 

Having individuals maintain beneficial owner records and file any changes in any 
company they own with the Secretary of State, which is Part B of the Department of Justice 
Proposal (Exhibit 3) does not solve any of the complex problems involved with having these 
records kept by business entities. The statute would still have to define what control and indirect 
ownership rules apply and inadvertent noncompliance would undoubtedly be even greater than if 
companies were required to keep the information. Moreover, requiring this information to be 
filed in the Secretary of State raises another level of additional complexity. The issues that 


’ The examples show that in many cases more than one individual could be deemed to own a 
"controlling" interest because of the constructive ownership rules. See Treas. Reg. §1.318-2(b) 
where four family members each own directly 25% of the stock but constructively three of the 
four own 1 00% of the stock and the fourth owns 75% of the stock. 

* Control can also be achieved by private contractual arrangements such as voting agreements, 
which the business entity might not know about because this type of arrangement does not 
involve a change of record ownership in the entity. 
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would have to be determined include the following: Would the individual have to file this 
information in the state of his or her residence or in the state where the business entity vras 
formed (or in which it has become domesticated). Would these beneficial owner records be 
public or non-public? Who would have access to this information? Are the secretaries of state 
capable of keeping dual sets of easily retrievable records on companies, one set dealing wdth 
public information and a second dealing with non-public information? Who would have to bear 
the cost of this new recordkeeping requirement?’ 

Amending the record owner provisions in existing U.S. entity laws to enable law 
enforcement officials to trace ownership in an entity back to the individuals who ultimately 
control the entity (using whatever definition of control is deemed appropriate under applicable 
criminal statutes) will provide a workable system that will accomplish the legitimate needs of 
law enforcement officials to obtain beneficial ownership information without the imposition or 
the enormous costs and complexities of amending business entity laws to require companies to 
maintain accurate, current beneficial ownership records. 


HJH/nr 

Attach. 


’ If only individuals rather than entities ate required to keep and/or file beneficial ownership 
records, this would require statutory law other than amendments to the state business entity 
statutes, which only deal with compliance issues applicable to an entity, the relationship between 
the ownere and managers and the entity and the rights and liabilities of the entity to third parties. 
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EXHIBIT 1 


IW9/22 


OIW ^(Ksml die European Uckm 


25.11.2005 


(61 

I OlMt^ owns OF coi 


who aid- 





in the ease c^corponue enddes; 


^ dt^Mteal^ottSOnfeL or 

' I owi»n% coi^S^anr « safficteat pmmtage 
f of the Glares or TOting t^us In diet eati^, 
iadudb^ duo^h barer share boUh^ otfa^ 
than a company- Itsttd on « r^ulttad mai^ tbal 
b su^ot to dbeiosure lequlremeots coatstent 
with Oxmminily tegh^adoa or n^ea to equlvt- 

I lent imemadosid st^aede a perceoi^ of 25 X 
phis one store ihali be deonra suffici^ to meet 
this criteckK): 


ft>) fa the gaae of ie^ entitie s, sudi as foundations, and 

J ami^eme^ such as trusts, which administer 
and dlsbtbute funds: 


(I) wfa^ the htture beneflclatles have abmdy been 

I detenninod, the natural peoon(i) vdio is the 
beoefleiary’ of 25 5S mr owre of dw proper^ of a 
l^ai arruigemem or end^ 


i related servicet.for a coebinu^, a paitneisb^ or ai^ 
* odarlqialpereoBoraisaiigease&t; 

^ ictlf% as or sratgfag for anodter peison to act as a 
trustee of aa eiqiresi trust or a ^mat U^al arcange* 
meat; 


^ 3g person K> act aa a 
in' aaodmli^aoihff nitt a 
cmtpai^ IM OB a Rfokted lasictS d»t is sul^ 
to dtedosure requoanetio fa coafotna^ wftb Com- 
ima^ Of stdiject to e^^dvalefa fareroa' 

donal standards; 

(8) ’political^ exposed pereons* means naturel persons wfm 
are or hxvt beea aittusced wjdi promfaent juddic fime- 
dons and tausedhtte family memberi, or posmis koown 
to ^ dose associates, of pencois; 

(9) "business reladoodi^’ means a bushiest pn^eohmal or 
oonmercbl cdatlonshlp whkh is connected wlfo the 
profetalonal aoMiies of dre la si fcuttoos and per«fas 
c o ve re d by this Directive and which !s e:^ected, at the - 
time when the contact Is e^blidted, to hm an deasefa 
ofdtusdoa; 


(11^ "Shell bank^ means a ctedk fasdtudon, or an tamitatitm 
engaged fa equivakat activities, Incoxponited fa a Judsdic- 
tfan in which k has no physical presence, favohFing mean* 
bgfol mfad and managesneat, and which b undllliared 
wiA a r^oiaied financial group. 




I vdiere die fadi^duals that benefit from the fcgd 
anangement or end^ have yet to be detennfaed, 
die c^ of persons fa whose mdn interest the 
legal arraagemera or emi^ is set tqi or openles; 


the natural peesoR(i$ who exodses control over 
25 96 Of more «f ^ proper^ a legal tmago- 
ment or entl^, 


{7) Inist and q?n^any service providers’ means vav naturaL 
7 or i^ai person wt^ by wny or tniSness piwWes 
I the foUowfag services to dud patties; 


(4 fmaUig ctmyanies tw othg persons; 


Artkki 


I, MeiBber Sales duU eosnre that the provisloos td* dds 
Directive are extended fa whole or In put to pcoksdtms and 
to cat^ories of undeitakiogs, other Um the fastlmdons ai^ 
persons refeoed to fa Aidoe 2(1^ whkh et^ge fa Md^es 
which are pacttculac^ Ukdy to ^ used for moiu^ iaimdering 
or tevtorist ffaaach^ purposes. 


2. Where a Mendrer State deddes tb ext^ the ptovidoos 
of this DtiectivB to piofesskats and to o^f^ioriea td* uodestak- 
fogs other than diose refoned to fa Attide 2(1), It shall faform 
the Comndsslon (hereof. 


acth^ as or uiai^fag for aoodier puaon to act as a 
director or secretuy of a c om|«n y, a partner of a 
partnodiip, or a sfadlar pt^tton fa refatfon to other 
l^persoiKC 


(4,jyPiddiM a t^bte^ office,. f««tnef« adiffga. 


APlideS 


The Membre Stues mi^ adc^ or letafa fa force ttiicter piovi* 
dons fa the fidd oivem by tbb Dfaedive to prevent money 
kuoderfag and terrorist fioanefag. 
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EXHIBIT 2 


12/4/2007 

M 6 Bnin 0 of beiwfidal owns- 

(1) In the case of a body coiporate, "benefidal owner* m»ns any individual who- 

le) as respects any body other than a company who^ secutWes are ll^ad on a 
regulB^ marled idUmatsly owns or controls (whetiier through direct or 
Indirect ownership or control, including through bearer share hdcHn^) more 
ttran 25% c^the shares or voting rights in the body; or 
, (b) as respects any body corporate, otherwise exercises contnrt over dw 

management tl» body. 

(2) In the case of a partnership (other than a Hmited UablUty partnership), 
"benefidai owner* m«v» eny Indtvkluat who- 
le) uttimataly is entitled to or oontrois (whether the entithsnwA or oontrot is 
direct or indirect) more than a 25% share of the capita] or profits of die 
partnership or more than 25% of die voting rights In the partnership: or 
(b) rrtherwise exercises control over the management of the partner^p. 

(3) In the case of a UusL *t)eneftdal owner* means— 

(a) any IndlvWualwno Is andtied to a spedhed Interest In tit least 25% of the 

of die trust 

(b) as r^ecte any triiirt other than otie which te set up or operates entirely for 
the benefit of individuals felling within sub-paragiafde (a), die class e# persons 
in whose main interest the trust is set up or operates; 

(c) any Indtvktuai who has oontnM over the trust 

(4) In paragrtuph (3)— 

'spedfled tnterest* means a verted interest whkh Is— 

<a) In possession or In remainder or reversion (or, in Scotland, in fee); and 
<b) defeasible or Indefbaslbie; 

« 'oontrot* means a power (whether exeidssbie alone, jointly with another person 
or with the consent of another person) under the trust instrument or by law te- 
la) dispose of, advance, lend, invest, pay or apply trust property; 

(b) vary the trust; 

U <c) add or remove a person as a beneftdary or to or horn a dass of 
Abeneflclaties: 

'(d) appoint or remove trustees; 

(e) direct, withhold consent to or veto the exerdse of a power such as is 
mentioned in subparagraph (a), (b), (c) or (d). 

(5) For the purposes of paragraph (3)— 

(a) where an Individual Is the benefidai owner of a body corporate which Is 
entitled to a spedfled Interest in the capital of the trust property or which has 
control over the trust, the individual is to be regarded as enttUrtl to the Interest 
or having control over the trust; and 

(b) an individual does not have control solely as a re»iit of— 

(1) his consent being required In accordance with section 32(lHc) of the 
Trustee Act 1925 (power of advancemem); 

(i|) any discretion delegated to him under section 34 ctf the Pensions Act 1995 
(power of investment and drtegation); 

(III) the power to give a direction conferred on him by section 19(2) rrf the 
Trurts of land and Appointment <rf Trustees Act 1996 (appointment and 
reHrement of trustee at instance of benefldartes); or 
(Iv) the power exerdsabie collecHvafy at common law to vary or extinguish a 
hurt where the benaflejartes under the trust are of fell age and capacKy and 
(taken together) absolutely entitled to the property subject to the trust (or, in 
Scotland, have a fell and unqualified right to the fM). 

(6) In the case of a legal entity or i^al arrangement which does not feH within 
paragraph (1), (2) or (3), 'ben^dal owner* means— 
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EXHIBITS 


DRAFT 


DRAFT page 1 of 2 

The following is a draft summary of the basic requirements that the Department of 
Justice deems necessary to include in any legislation establishing minimum requirements 
for the collection of beneficial owner information by the States. The objective of any 
legislative change is to establish the collection and maintenance of accurate records 
which identify the true beneficial owner(s) of a business. The proposed legislation must 
include the following: 

A. Establish a definition of “beneficial owner”. There are a number of definitions 
worldwide for “beneficial owner”, which may assist in drafting this important definition, 
including but not limited to the definitions contained in: 31 CFR 103.175; 17 CFR 
240.13d-3; the United Kingdom Money Laundering Regulations, effective December 15, 
2007;' and the European Union (Third Anti-Money Laundering Directive).^ For 
purposes of this concept paper, the following definition of beneficial owner has been 
elected: 


“beneficial owner” means (a) a natural individual who has a level of 
control over, or entitlement to, the funds or assets of the corporation or 
limited liability company or partnership that, as a practical matter, enables 
such individual, directly or indirectly, to control, manage or direct such 
entity; or (b) a natural individual who owns more than 15% of the 
corporation or limited liability company or partnership. If a natural 
individual exercises such control or ownership over such corporation or 
limited liability company or partnership through another legal entity, such 
as a corporation, limited liability company or a partnership, the beneficial 
owners shall also identify each such legal entity being used by such 
individual to exercise control over the corporation or limited liability 
company or partnership and the majority beneficial owner of such entity. 

B. Require the beneficial owner of a business: 

1. to provide a Staje with adequate information regarding the identity and 
location of the beneficial owners, prior to the initial incorporation of the entity. 
The objective of this requirement is that the beneficial owners provide, and that 
the States collect the names, current addresses and photos of the natural 
individuals (rather than legal entities) who will be the true owners of the business 
that the States are being asked to form. For United States Citizens, the beneficial 
owner must provide either a copy of his or her driver’s license or passport. All 
other beneficial owners must provide a copy of his or her passport. 


' Used by the United Kingdom in conjunction with the Financial Action Task Force (FATF), a leading 
international organization combating money laundering and terrorist financing. 

^ Used by the European Union in conjunction with the FATF. 
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DRAFT page 2 of 2 


DRAFT 




2. to verify through signature, subject to criminal penalty, that the 
information provided to the States has been reviewed, and is true and accurate. 
This provision is to ensure that there are sufficient criminal penalties to allow 
either State or Federal authorities to prosecute individuals who provide false 
information to the State regarding beneficial owners. 




3. to be subject to criminal and civil liability until the new beneficial 
owners’ documents are provided to the incorporating State, when an existing 
business is sold or transferred to a new beneficial owner. This provision is to 
ensure that businesses maintain and update accurate records with the 
incorporating State. It is anticipated that there will be criminal penalties for the 
knowing failure to document the attempted transfer of beneficial ownership. 
Additionally, it is anticipated that — when the identity documents for a new 
beneficial owner has not been fi led with the proper _State a uthorities-^ny 
attempted" transter ol ownership will De voia, ~an d civilliabnily~for damages 
caused by the corporation after the date of the putative transfer will attach to the 
existing beneficial owners. This civil liability will include a rebuttable 
presumption that the corporate veil is pierced as to the beneficial owners. 


C. Require the States to maintai n the information regarding the b eneficial owner, 
litis pffivlslbn IS lb" ensurt IhSl 14w enforcement has access to the DenefteiaHSWiS'r 
documents (including payment information for State taxes and fees) for a reasonable 
period of time (e.g. five to seven years) after the business has ceased to exist. 


( D. Allow State and Federal law enforcement access to the beneficial owners’ 
information within a reasonable amount of time, after a written request has been made by 
a law enforcement agency. This provision is to ensure that State and Federal law 
enforcement have timely access to the beneficial owners’ information so the agents may 
expeditiously use and benefit from the information when investigating criminal activity. 
|/ State and Federal law enforcement must also have the ability to share beneficial owner 
ly records with their foreign law enforcement counterparts when requested within the 
context of their official duties. To address concerns of those States that do not wish to 

( make the beneficial owners’ information available to the general public, this provision 
will be limited so that only law enforcement will have access to the information in 
conjunction with a criminal investigation or request from a foreign counterpart. 


E. Establish an exception to the above requirements for publicly traded companies, 
such as those traded on the New York Stock Exchange (e.g. Ford Motor Company); and 
for larger legitimate privately owned companies (e.g. Mars Incorporated). This provision 
is intended to avoid burdening both the States and the larger legitimate public and private 
corporations with the requirement to produce and maintain a large number of documents. 
These larger corporations have no history of facilitating criminal activity through the use 
of shell companies; and are already required, as are the corporations’ subsidiary 
companies, to provide Federal and State regulators with significant amounts of 
information regarding the corporation’s ownership and management. 
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EXHIBIT 4 


REVISED MODEL BUSINESS CORPORATION ACT § 8.60 

Notes on Terms Used in Comments 

In the OfficiM Comments to subchhpter P sections, the director who 
has a conflicting interest is for convenience referred to as “the director” 
pf “D,” and the corporation of which he or, she is a director is referred to 
as “the corporation” or “X Co.” A subsidiary pf the corporation is 
referred to as “S Co.” Another corporation dealing with X Co. is referred 
to as ‘T Co,” 

§ 8.60 Subchapter Definitions 
In this subchapter: 

(1) “Director’s conflicting interest transaction" means a .transaction 
effected, or proposed to be effected by the corporation (or by an 
ehti^ cqntroll^ by the corpor^ion) 

(i) to which, at the relevant time, the director is a party; or 

(ii) respecting. Which, at the relevant time, the director had 
knowledge and a material financial interest known to the 
director; or 

(iii) respecting which, at the rfelevant time, the director knew 

that a related person was a par^ or had a material finan- 
cial interest. ' • 

,..y'^(2) 1‘Cbntrol” (including the term “controlled by”) means (i) having 
the power, directly or indirectly, to elect or remove a mi^’ority of 
the members of the board of directors or other governing body of 
an entity, whether through the ownership of voting shares or 
interests, by contract, dr otherwise, or (ii) being subject to a 
majority of the risk pfJoss from the entity’s activities or entitled 
to receive a majority, of the entity’s ifpsidual.retunis. 

. (3> “Relevant time” means (j) the tune.; at which, directors’ aption 
respecting the transaction is taken, in, compliance with section 
6.62, or (ii) if the transaction is not bfpugdit before the board of 
directors' of the cbiporatidn (or its committee) for action under 
section 8.62, atr the time the corporation, (or iin entity controlled 
by the corporation) becomes legally obligated to consummate the 
transaction. 

(4) “Material financial interest” means a financial interest in a 
transaction that would reasonably be expected to impair the 
objectivity of the; director's.! judgment when participating in 
.action on the authorization of the transaction. . 

(6). “Related- person” means: ■ ' 

(i) the directCr'S' spoUsej ' 

(ii) a child, stepchild, grandchild;' ^ureht, 'step -parent; pandpar- 
ent, sibling, step sibling, half sibling, aunt, imcle, niece or 
nephew (or spouse of any thereof) of the director or of the 
director’s si>ouse; 

(iii) an individual living in the same home as the director; 

876 
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§ 8.60 REVISED MODEL BUSINESS . CORPORATION ACT 

(iv) an entity (other than the corporation or an entity controlled 
by the corporation) controlled by the director or any person 
specificid above iii this subdivision (5); 

(v) a domestic or foreign |(A) business or nonprofit corporation 
(other than the corporation or an entity controlled by the 
corporation) of which the director is a director, (B) unincor- 
porated entity of which the director is a general partner or 
a member of the governing body, or (C) individud, trust or 
estate for whom or of which the director is a trustee, 
guardian, personal representative or like fiduciary; or • i 

(vi) a person that is, or an entity that is controlled by, an 
employer of the director, 

(6) '“Pair the corporation” mbaite, for pur^ses of section 

8.61(b)(3),' that the trariSartion as a whol^ Was berieficial to the 
corporation, taking into ^propriate account whethbf it was (i) 
fair in terms of the director’s dealings with the corporation, and 
(ii) comparable to what might have been obtainable in an arm’s 
length transaction, given ihe .consideration paidrOf received by 
the corporation. , 

(7) “Required disclosure” means disclosure of (i) the existence and 

riature of . the .director's conflicting interest, and (ii) aU facts 
known to the director respecting the subject matter of the 
transaction that a director free of such cohflictiijg interest wquld 
reasonably believe to be material in deciding whether to prdcred 
with the transaction. ' • ' 

Official Comment , " 

The definitions set forth in section 8.60 apply only to subchapter F’s 
provisions and, except t6 the extent relevant to subchapter C, have no 
application eTsewherd in thb ■ Model Act. (For the meaning and use of 
certain terms iisfed byoWj, shdh as and ‘T Co”; see the 

Note, at the end of the IhtrOductoi^ Comment' of subchapter R.) 

1. Director’s Conflicting Ihterest ’n’ansactibn 

The definition of “director’s conflicting interest transaction” in 
subdivision (1) is-the.oore, concept underlying subchapter F, demarcating 
the transactional area that lies within — ^and without— sthe, scope of the 
subchapter's provisions. The definition operates preclutiively iii that, as 
used in section 8.61-,’ it denies the power -of a court 'to - invalidate 
transactions or otherwise to remedy conduct that Tails outside the 
statutory definition of “director’s conflicting interest transaction” solely 
on, thq, ground that the director h^ta conflict of interest .in the transac- 
tion. (Nevertheless, as stated in the Inttoductpry Comment, the transac- 
tion might he open to attack under rules of law concerning director 
misbehavior other than rules based solely on the existence of a conflict of 
interest trantetetion, as to which subchapter F is predusive). 

876 
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exhibits 

Chapter 80B 

CORPORATE TAKEOVERS 

Section 

80B.0I. Definitions. 

80B.02. Repealed. 

80B.03. Registration of t^epver offers. 

80B.04. Filing of solici&tion materials. ' 

SOB.OSi' ■ Fraudulent tend deceptive practices. 

80B.06. Limitations on offerors. ' ■ 

80B.07. Administration, rules and ordem. 

80B.08. Fees and ^penses. j. 

SOB.OSi. Injunctions. 

80B:,ld: Penalties. ’ 

80B.n. Civil liabilities. 

80B.12. Application of corporate takeover law, . 

SOB.I^. Application of securities law. 

For complete statutory history see Minnesota !$'tapites Annoiaied. 

80B.01. Definitions 

Subdivision!. Scope. When used in sections:3PB.6l ,to SOB.IS, u^essj 
context othertyise requires, the following words shall have the mewings herein 
a^crib^ to them. 

Snbd, 2, Affiliate, ‘‘^^liate" of a pefsojj means, any, .person ^lonttpliing, 
controlled by, or under common control .with , such 

, Subd- 3. Associate,,, ‘‘Associate" of: a. persojt metujs any, pw^pn., acting 
jointly or in concert with such person ior the puipose of Mgujn^. holding or 
disposing of, or exercising any voting rights attaqhed .to the, equity securities of 
an issuer. 

. Snbd. 4. Commissioner;. ‘‘Conjimssioner’’ means., the , comniissipner of 
cqnraijerce:. . 

Subd. 5. Equity security. "Equity security" means any stockr or similar 
secuijty; or any security convertible,,, .with or without coj^idefftipn, intojsuch a 
security;, or carrying, any, waJtyant pr .rigf^t to. .subscribe io, pr,.p^^ch^^se„su,cli.;|^ 
secutyty; ,, or any such, wsir^t on ri^t: ' or any other., security wf^qh , the 
comj^ssionef .shali deetn .-to ,be of.similar nati^ and consider nect^s^.tgl 
appropriate, , by. such rules as the commissioner may prescribe .in; 
interest and for the, protection, of, investors, to,,heat as shnequity security, 
^ Subd. .6, Ofiferor. "QfferorV means, a person who makes nr in any way 
participates' in maJdhg A takeover -Ofifer. Offeror does not include any bank or 
broker-dealer- loaning hinds to ah pfiferor in the ordinary coorsejof its business,; 
or any banlq ; brokerdealef ; attorney, accountant,- ' consultant, i -.employee, or 
other pdrson furnishing .information or advice ,to;.or. performing, 'Mnisterial. 
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§ 80B.O1 CORPORATE TAKEOVERS 

duties for an offeror, and not otherwise participating in the takeover offer. 
When two or more persons act a partnership, limited partnership, syndicate, 
or other group pursuant to any agretment, arrangement, relationship, under- 
standing, or otherwfee (whether qr not in writing) for the purpose of acquiring, 
owning, or voting securities of a target company, all members of the partner- 
ship, S3mdicate, or other group constitute "a person.” 

Subd. 7. Offeree. "Offeree" means the beneficial owner, residing in. 
Minnesota, of equity securities which an offeror offers to acquire in connection 
with a takeover offer. 

Subd. 8. Takeover offer. "Takeover offer" means the offer to acquire any 
equity securities of a target company &om a resident of this state pursuant to a 
tender offer or request or invitation for tenders, if after the acquisition of all 
securities acquired pursuant to the offer either (1) the offeror would be directly 
or indirecffy a beneficial owner of more than ten percent of ahy class of the 
outstanding equity securities of the target company and was directly or indiT 
rectly the beneficial owner of less than ten percent pf any class of the 
outstanding equity securities of the target company prior to the commencement 
of the offer; or (2) the beneficial ownership by the offeror of any class of the 
outstanding equity securities of the target company would be increased by more 
than ten jferceht of that claiK and the offeror was directly or indirectly the 
beneficial owner of ten percent or more of any class of the outstanding equity 
securities' of the target company prior to the commencement of the qffe'r. 
Takeover offer does not inciyde: 

(a) ah bffer in connection with the acquisition of a security wluch, together 
with all other acquisitions by the offeror of securities of the same class of equity 
securities of the issuer,'- would not . tcsiilt in the offeror having ' acquired more 
than two percent of this'telaSs during the preceding 12-month period'- ■ 

(b) an dffePby the issuer to acquire its own equity sectarities unless the offer 

is made during the pendency of a takeover offer 'by a person who is not ah 
associafe or affiliate of the issuer; ' 

(c) an offer in which the taiget company is an insurance company subject to 

regulatidh by the' commissioner, a financial institution regulated by the Com- 
missioner, or a public service utility subject to regulation by the public utilities 
commissions '■ . ■>. : '.Ji, 

Subd. "9. Target cbnipahy. "Target company" fheans ah issuer of jiublidy 
traded eqiiity securities (a) which (1) has itk 'principal place of'business or its- 
principal executive office located in state,' of (2) owns of .hoiitfols assets' 
Ideated within ffuS State which hhve a fair ifiaAet value of at least $l,'dOO,fiODj 
amid '(b) 'which (1) has more than ten pefcent of its behefieial or record equity 
securityholdefs resident in this 'state, '(2)'bas more than ten percent of its equity 
securities owned beneficially or of record by residents in thisiState, or (3) has 
more fthan - 1,000 beneficial 'or recbrd eq'uily securityholders resident in thisr 
state; For the purposes of this chapter, an equity security is publicly traded if a 
trading market exists for . the .security at the time the offeror makes a takeover 
offer .for' tile i security. . A- trading market exists if the security is traded on a 
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CORPORATE TAKEOVERS 


§8QB.01 


ftationaJ secluities exchajige, whether or not registered 'pursiirat to the Seouri- 
ties Exchange Act of 1,934,* or the ‘oyer-the-counter m^ket., . ' , 

V^Subd. 10. Beneficial owner; "Beneficial owner',' irtcludes, buf is not liiiiifi 
ed to, any person who directly or indirectly through any contract, arrangeinent, 
understanding, relationship, or otherwise has or shares the power to vote or 
direct the voting of a security %iid/or 'the jwwer to dispose of, or direct' the 
disposition of, the security. "BeneficiaJ ownership" includes, but is not limited 
to, the right, exercisable ■within 60 diajrs, t'o act^uire securities through the 
exercise of options, warrants, or rights or the conversion of convertible securi- 
ties, or otherwise. The securities subject to these, options, warrants, rights, .or 
conversion privileges held by a person shall be deemed to b^'outktandiiig fbf 
the purpose of compUting;the percentage of out^ndlng Securitiestof the class 
owned by. this person, but shall not; be deerned to. be. outstanding .for the 
purpose of-computing ;the percentage of the, class owned by.any'flther'person. 
A person sWl-.be deemdd the. beneficial owner of securities beneficially owned 
by any relative or spouseiorrelative of, the spouse ^residing ip/the homci-of thisj 
person, any trust or e^ate in whichAls person owns ten percent or more'of thu: 
total beneficial interest ' .or . .serves as . trustee or executor; .any corporation:..op. 
entity in which this person ovyns ten percent or more of the.''equ%, and any 
afiiliate: or associate of thisperson. ' _ :: c .• s . i-sTi! - ■ ■ 


Laws 1973, c. 331, § 1. Amended by Laws 1974, c: 406, §§ 94,i95; 'LawsJt980;.c. 5J6/ 
§ 2; Laws 1984, c. 488, §: 2.;, Laws iy85,,lst,^p.^ C, 5, §§. 4 1986,, c. 444; 

Laws 1987, ist Sp., c. 1, S h(2, eff. June. 4,.1987. •i.-- >'•, -I'i • 

U,5 y,s4A. §§ .',77b to .77e, J7;, '77)c 77in 7,7o,'77s’ 78? fo,78Q, 78c^3,'78^^^ 

* "Hisiort^ and 'StatiitDiy Notes 


Laws 1984, c. 488, § 1, provides;' 

"Subdivision 1. Findings. - ■ Tbe legislature ' 
finds. ,lhtit take^iyers, paiticularty .hostile take'- . 
overs: 

"(!) exaggerate the tendency of many busi- 
nesses to fbcus on short-tenh peHorinanbe to 
the detriment pf such long-term, societal inter* 
ests as increased. , research anti, d^elopment, 
impioved productivity, arid the "modernization 
of physical plant and employ^ 'Capabilities; ' ' 

"(2) aiie often inConsistent'wiih'the'ecdnhniicr 
intercsts of shareholders: ' . ir., ' , ‘. -r 

"(3) in many instances threatlsn' die 'Jobs tod 
careers: of .‘Minnesota .citizens , and :tmdennine 
the etHcal , foundations of po,mp^es,.as wbeii 


"“(6) fieqiiiaitly tie'up billidtC? 6f dollars of 
scarce, capbal that .<muld be- more .effectively 
allied;' ^ . 

'"(7) all too often stifle, ahd'uliiihaiely destroy, 
the entrepreneurial: innoYadvespiiiCof creative 
individuals in independent firms: and . . 

, "(8) are mually conduct in an atmosphere, 
and pursuant to laws 'that do hoi provide a 
reasoiuible oppOrtimity £>r iffiected parties to 
make inform^ decisions. ' , ■ : j . 

; , J'Subd. 2 j ihrposes. . .'The pdiposesfof Laws. 
1984,;9hapter ,488, sections L.to tS [arnepding 
§? 8 OB.OI, 80B,63, SOBiOS, 8te.06' id Sbfetfi, 
'■SOB.iO, '80B.t'2; 3(J2A;tH-l' 3'02 A.i| 49,' 3Gi2A.i671' 
and repeialing § 808.023 are tori,; • ; 

'‘(1) assure: that the impacts-bf itake-overs'on 


jdte toe ijiii^nat^ tod ca^ cbmihitaents td, ..aii aff^^ 

employees are breached or ignored; ' " closed pHor to '&e conmihination of ' these 

transactions; - S ■ ' "■! ‘ 


”,(4) often iissult in pitot 'ckjisii^ dr consoli- 
dations that damage cdnimuilitibS'tiepebdenS on 
the Jobs and: taxes ppivided by these; plants: 

"(S) not infrequently wipe out long-standing 
customer/suppUer rdationships and the ;stabUity 
and continuity 'itoich these' rttotidtohips 'proi 
vide throughout society; • . r -i 


"(2) provide to shareholders ’both necetoaiy 
information and the' oppottunily to thus: cast 
frilly, infoqned votes on any-Zake-over traasac- 
tiohs; ’ 

'■ "'fSj ieftfcdhrage ietobiKd/cledision-malcing by 
assuring equal financial treatnient of alt share- 
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EXHIBIT 6 


eONSTRUCTIVE STOCK OWNERSHIP— §318 HI 15,900] 31 ,345 

'BSCpde , . 

The preceding seht^ce ^ail not apply for purposes of determining whether stock in ti\e S 
corfiraBon is amstiucfively owned by any person. 

(b) Otoss references.— 

For provisions to which the rules contaiiwd in subsection (a) apply, see— 

(1) section 302 (relating to redemption of stock); 

(2) secBon 304 (relating to redemption by related corporations); 

(3) section 306(b)(1)(A) (zelating to disposition of section 306stock); 

(4) section 338(h)(3) (defining purchsee); 

(5) section 382(i)(3) (relating to special Hmitatioiis on net operating loss carryovers); 

(6) '^ticm 856(d) (relating to definition of rents fiom real pr(^>erty in die case of real 
estate investment trusts); 

(7) section ^8^) (relating to cixistructive ownership rules witti respect to controlled 

foreign corporations); and . 

(8) , sectiori 6038(e)(2) (relating to infonnatkm with respect to certain forelgji corpcnrations). 

.Ol 'Amended by PX. .109-135 (cIotc^ amendment), 1*.L 105-W (technical amefndment), P.1,. 99-514 
(cdnfdrming ainenoimint); P.L. ^369, P.L. 97-248 (technical aniendihent), P.U 88-554, P.L. 87-834 and P.L’ 
For details see the Code Volumes. . 

.019 Committee Report on PiLi 99-514 -(anditsshareholders)wereaDattnership(withpart- 

Refonn Act of 1986) Is at ^17,101.0125. ners). Thus, attribution will occur to and horn 

shareholders owning less than SO percent of the 
Committw Report on P.L. 98-369 (Deficit ««T°raKori's stock-Houa. Conuhitte, Report. 

Reduction Act of 1 984) .p3 Committee Report on P.L. 88-554 (1964) is 

4)2 Under law, in appl)^g attribution of . at 1964-2 CB 705, 707. 

<Rever 

VW4|.rwasiwi<, a.suivuuwis sv cuiw muisusvsmcsa , ^ 

oooirfsl only with respect to shareholders owning ’ -04 Committee Report'on P.L. 86-779 (1960) 
SO.^^rcenf; or -rnore, in value of the corporation^ was reproduced at624 CCH ^4099A.20. 
sioA. . 

The bill proyides that.die attribution of stock to or .10. Committee Reports on 19M .Cc^p Sec. 318 

from an S corporation and its ^reholders would as originally enacted were reproduced at 562 
apply in the same manner as if the S corporation CCH ^2388.10. 

• JfUgulatioas ■ 

11 15,901]. §1.318-l.,.CQnstructive ownership of stock; introduction.— (a) Eor the 
purposes of certain provisions of chapter. I qf the Code, section 318(a) provides lhat stock 
owned by a taxpayer includes stock constructively owned by such taxpayer ursder the 
rules set . forth in such section. ^ individual is considered to own the stock owned, 
directly, or indirectly, .by or fqt his spouse (other than a spouse who is' l^ally separated 
from the individu^ uhdfer a decree of divorce or separate maintenance), and by of for his 
children,' grandchildren, and parents. Under section 318(a)(2) and (3), constructive owner- 
ship rules are established for partnerships and partners, estate and beneficiaries, trusts 
arid beneficiaries, and coiporatibits and stockhbitlers.' If any person has an option to 
acquire stock, such stock fe considered as owned- by such person. The term "option*' 
includes an option to acquire such kn option and feach of a series of such options. ' 

(b) In applying section 318(a) to determine the stock ownership of any person 
for any one purpose.-itil) A corporation shall not be considered to own its own stock by 
reason of section 318(a)(3)(C); . , 

(2) In any case in which an amount of stock owned by any person may be 
included in the computation more than one time, such stock shall be included only once, 
in the manner in which it will impute to the person concerned the largest total stock 
ownership; and • . 

2008(5) CCH— Standard Federal Tax Reports Reg.§1.318-2(bH2) f 15, 901 


ownership niies under section 3I8, a partnership is 
debthed to own jprof^dirtionately sfbck owned by the ' 
partnership, ana the partnership i« deemed to own 
all the s^k owr^,by the partners. In fiie case of a . 


.035 Committee Report on P.t. 87-834 
nue Act of 1962) Is at 1962-3 CB 405. 
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31 ,346 CONSTRUCTIVE STOCK OWNEBSHBP-f 318 Hf 15,900] 

(3) In determining the 50-percent requirement of section 318(a)(2)(C) ind 
(3)(C) all of the stock owned actually and constructively' by the person concerned shall be 
aggregated. (Reg- §1-318-1.1 ' ' 

.01 Historical Comment Proposed 12/11/M. Adopted 12/2/55 by T.D. 6152. Amended 4/25/62 
by T.D. 6598, 11 /30/62 by T.D. 6621, and 8/22/68 by T.D. 6969. 

* Regulations ! 

«»-► Caution: Reg. §1318-2 does not r^ect recent law changes. For details, see 

115,902.01. 

[115,902] §1.3i8-2. AppUca^op ol general rules. — (a) The application of para- 
graph (b) of §1.318-1 may be iUustrated by the following examples; j 

Example W. H, an individual owns all of the stock of Corporation A. Corporation 
A is not considered to own the stock owned by H in Corporatioti A. 

Exarnple (2). H, an individual, his wife, vV, and his son, S, each own one-third of 
the stock of the Green Corporation. For, purpose of determining the amount of,stc^k 
owned by H, W, or S .for the purpo^ of section 3i8(a)(2KC) and, (3)(C);, the amount of 
stock held by the other members of the family shall be added pursuant to paragraph (b)(3) 
of § 1.318-1 in applying the 50-percent requirement of such section. H, W, or S, as the case 
may be, is for this purpose deemed to- own 100 percent of the stock of the Green 
Corporation. 

(b) The- application :of section 318(a)(1), relating to, members of a family, may be 

illustrated by the following example: ' ■ , '' 

' ' ' ' Example. An individual, H, his vyife, W, his son, S, and his grandson (S's son), G, 
own the 100 outstanding shares bf stock of a coipbfatibn, eheh pv/ning 25 slates, Ft '.1^, 
and S are each considered, as oyrning 100, shares. G is considered as owning, only 50 stares; 
ttat'ik,hisowh^d,his.;^ther's. ^ ^ -- i- 

(c) The application of section 318(a)(2) .and: (3), relating to partnerships, tni?te 

and corporations, maybe illustrated by the foUp^ying examples: ,. 

Exampfe (I)! A; ati-ih'dividuai; has a 50' percent interest’ in a partnetship. The 
partnership owns 50 of the 100 outstanding shares of stock of a corporation, the remaining 
50, shares^'being owned by A.‘ The partnership is considered as owning 100 shares. A is 
corisidereci'as owning 75 shares. ■ \ . 

Example Q). A testamentary trust owns 25 of the outstanding 100 stares of stock 
of a corporation. A, an individual, who holds a vested remainder in the trust having a 
value, computed actuarially equal to 4 percent of the value of the trust properly, owns ttie 
rtaiaining 75 shares. Since the ihter^t Of A in the'tfust is a vested interest rathei? than a 
cohfingeiit interest (whether or not remote), the trust is considered as oWruitg 100 shares. 
A is considered as owning 76 shares, ' ' . ' ' 

; ' , , Example', (3). The facts are the Mh'e ;as in (2), aboye,_except that A's interest in the 
trust is a. cpntfogen) remainder A i? cqhsidered as'P'''''^0^S '§ shates-' Howeyer/. since A's^ 
interest in the truS) is a remote contingent intertat, the trust is .riot considered as bivnirtg, 
any of the shares owned by .a;.' ' , 

, , : .Example (4). A qnd,B, imrelated iijdividualis, own ,70. percent and 30 percentf 

reppectively, in value of fhe stock of Corporation M. Corporation M owns 5.0 of the. 100 
outstanding shares of stock Of Corporation Q, the leinaining 50 sliares being owned, by, A. 
Corporation M is considered as owning ! 00 shares of Corporation O, and A is considered 
as owning 85 shares. 

Example (5). A and ft, unrelated ‘individuals/ own 70 percent and 30 pefoeiit; 
respectively, of the stock of corporation M. A, B, and corporation M all oWn stock of 
corporation G;: Since B owns less than SO percent m value of thestoek of corporation M, 
neither B nor corporatioil M-constauctivelyrjwns the stock of cOrporation-O Owned by the: 
other. However, for pulposes of certain ;sections of the Code, such'as sections 304 and 
856(d), the 50-percent ilnrutation of section 318(a)(2)(C) and (3)(C) is diaegarded or is 

1)15,902' R%§1;31B-2(bP) ©2007 eCH. All Kghts Resfervei , 
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CONSTOUCriVESTOCKOWNERSHIP^318 If 15,900] 31,347 

Caution: Reg. §1318-2 does not reflect recent law changes: For details, see 
flS, 902.01. 

reduced to fes thm 30 jjerdent For such purposes, B constructively owns his proportion- 
ate share of the stock of corporation O owned directly by Oorporation M, and corporation 
M constructively Owns the stock of corporation O ovmed by B. (Reg. § 1.318-2.] 

.01 Historical Comment: Proposed 12/11/54. Adopted 12/,2/55 by T.D. 615Z Amended 8/22/68 
by J.D. 6969. [Reg. § 1.318-2 does not reflect PX. 98-369 (1984], See 51^,900.02 and 1 15,906.035.1 

* Regulations. . ’ 

If 15]903l § 1.318-3; Estates, trusts, and- options.— ^(a) For the puipose of applying 
section 318(a), rdating to estates, propedy of a decedent shall be'conslcfered as owned by 
his estate if such property is subject to administration by the executor or administrator for' 
the purpose of payii^ claims against the estate and expenses of-adnunistration .notwith- 
standing that, under local law, legal title to such property vests in the decedent's heirs, 
legatees or devisees immediately upon death. The term "beneficiary" include^ any person 
entitled to' receive property of a decedent pursuant to a vdll or pursuant, to laws of descent 
and disttibutitm. A peikm shall no longer be considered a beneficipy^Cjp ah esjpte.' when 
all the properly to ’wHidi.Jie.is entitled has been received by him, when no longer has a 
claim against die estate arising out of having been a beneficiary) and when there is only a 
remote possibility that it will necessary for the ^tate to sfek ttw'iefum of property or 
to seek payment from him by contribution or otherwise to sati'sfy'claims against the estate 
or expenses’ of administration. When, pursuant to the preceding sentence, a person ceases 
to be a beneficiary, stock owned by him shall not thereafter be corisidet^ owned by the 
estate, and stockowned by the estate shall not thereafter bfe^cbiiside/^d owned by him. 
The application of section 318(a) relating, to estates may be illustrate by, the following 
examples: , . ' .. 

Example (If (a), A detent's .estate ovy^ SO.of thy. 100 outslani^in^ Shares of 
stock of corporatiori X) The remaining sfiar^ are owiied by dirgy uhielaied m^iyldwals,. A, 
B, and.C, who together own’ the erit& intent in the estate. A, f>wiis‘12 shares of .stock'bf 
corporation X directly and ig entitled to, 50, percent of the estate. B oWnS 18 shares directly 
and has a life estate in the regaining M.'^rceht of the estate, C owins 20 shares direetiy 
and also owns the reriiaihder interest after S’s life estate. 

! section. 3(8(a)(5)(C) .applies (see paragraph .^(3) .of § 1.318-4),. die. stock of 
(jorporation X is considetedi to be owned as foUows: the estate is considered as owning 80 
shares, 50 Shares directly, 12 shares constructtvely through A, and 18 shares constructively 
through ,B;, A is considered ss owiung 37, shares, ,12 shares directly, and: ?5. shares 
constructively (50 percent of the 50 shares owned dfrectly by the estate)>.B is consider^ as 
owning 43 shares, 18 shares directly and 25 shares’ constructively (50 percent of the 50 
shares owned dirSctiy by the estate); C is considered as owning 20 shares directly and no 
shares constructively. G is not Considered a benefidary Of the estate under sectiori 318(a) 
since he has no direct present interest in the property held by the estate not in the income 
produced by such property. - - -.i; ; , . ■ ,■. . 

, . i(c) If section 318(a)(5)(C) dpes not apply, A is considered as , owning nine 
addih°"^J shares (50 percent, of the 18. shares ojyhed cpnstuctively by the estate through 
B), afi4 B.is considered..as owning six additipiiai .shares (50 percent of, the 12 shares owned 
ronstruf tively by, the estate through A)) . \,, , . . . ,, j , 

: *. EAajmpte(2),Underthe wii.lbf:A,,PlackacreiS.left;to'B.fDrlife,aBmaindertQGian 
unrelated individual. The residue of the estate consisting of stock of a corporation is le.ft to 
D, B and D are benefidaries of the estate under section 318(a). C is not considered a 
beneficiary since he has no direct present interest in Blackacre nor in the income produced 
by such property. The stock owned by the estate is considered as owned proportionately 
byBandD. 

(b) Pot the purpose of . section 318(a)(2)(B) stock owned by a trust will be 
considered as being owned by its beneficiaries Only to the extent of the interest of such 

2008(5) GCHi^-Standard Federal Tax Reports R^. §;i;31ft-3(b) H 15,903 
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31,348 CONSTRUCTIVE STOCK OWNERSHIP-§ 3 181^15,9001 

beneficiaries in, the trust. Accordingly, the interest of income beneficiaries, remainder 
beneficiaries, and other beneficiaries will, be computed on an actuarial basis. Thus, if a 
trust owns 100 percent of ttte stock of Corporation A, and if, on an actuarial basis, W's life 
interest in the trust is 15 percent, V's life interest is M percent, and Z's remainder intier^t 
is 60 percent, under this provision W will be consider^ to be the owner of 15 percent of 
the stock of Corporation A, y will be considered to be the owner of 25 percent of such 
stock, and Z Will be considered to be the owner of 60 percent of such stock. The factors 
and methods prescribed in §20.2031-7 of this chapter (&tale Tax Regulations) for use in 
ascertaining the value of an interest in property for estate tax purposes shall be .used in 
determining a beneficiary's actuarial interest in a trust for purposes of this section. See 
§20.2031-7 .of this chapter (Estate Tax Regulations) for examples illustrating the use of 
these factors and methods. [Reg. §20.2031-7 of this chapter is reproduced at 115,904. — 
CCH.] 

(c) The application of section 318(a) relating to options may be illustrated 1^ the 
following example; 

Example. A and B, unrelated individuals, own all of the 100 outstanding shares of 
stock bf a corporation, each owning 50 ^ates. A has an option to acquire 25 of B's shares 
and h^ ati opticin to acquire a further optioti to acquire the remaining 25 of B's shares. A 
is considered as owning the entire 100 shares bf stock of die corporation. [Reg; § 1.318-3.] 

.01 Historical Comment: Proposed 12/11/54. Adopted 12/2/55 by T.D. 6152, Amended 5/5/60 
by T.D. 6462 and 8/22/68 by T.D. 6969. . 

* ^Estate Tax Regulations 

Note: Reg, §20.2031-7, below, and Reg. §20Ji031-7A, below, are estate tax 
Regulations, reproduced here in connection with the references in income tax Reg. 

§U18-3(b), above. 

[115,904] §2b;2031-7. VIduation of annuities, interests for life or term of years, 
and femainder or reversionary interests'.— ;;(a) In general— ■'Bxcepf as otherwise prb^ 
vidbd in paragraph (b) of section and §20.7520-3(b) {pertaining to certain limitation^ 
on the use of prescribed tables), the fair market value , of annuities, life estates, terms of 
years, remainders, and reversionary interests, for estates of decedents is the present value 
of such interests, determined under para^apft (d) of this serfon. The regulations iri this 
and in related sections provide fables with standard Wctuarial fectors and .exarnples that 
illustrate how to use' the tables to compute the present value of ordinary 'aiinuity/life, and 
remainder interests in property. These sections also refer to standard and special actuarial 
factors that may be necessary to compute the present value of similar interests in more 
unusual fact situations. 

- (b) Commerciai annuities and insurance contracts.— The value of aimuities issued 

by companies regularly engaged in their sale, and of insurance policies on the lives of 
persons other tlm the decedent, is determined under §20.2031-8. See §20Z042-1 with 
respect to insurance policies on the decedent's life. 

(c) Actuarial valuations. — ^The present value of annuities, life estates, terms of 
years, remainders, and teversibife for estates of decedents for which the valuation date of 
the gross estate is after April 30, 1999, is determined under paragraph (d) ,of this section.' 
The present value of armuities, life estates, terms of years, remainders, and reversions for 
estate of decedents for which^the valuation date of the-gross estate is before May 1, 1999, 
is determined under the following Sections:- 

VaiuaU'on Dates 

After B^re 

01-01-52 

12-51-51 : 01-01-71 

1115,904 Reg.§1.3t8-3(c) 


AftplioilHe 

R^tdatismi 

20,^l-7A(a) 

20aBl-7A(b) 
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June 7th, 2009 

The Honorable Jc«eph I. Licberman 

Chairman, Swiate Homeland Security and Governmental 

Affairs Committee 

Washington, D.C. 20510 

The Honorable Susan M. Collins 
Ranking Member, Senate Homeland Security and 
Govemmenlal Affairs Committee 
Washington. D.C. 20510 

Dear Chair Lieberman and Ranking Member Collins; 

On behalf of the 26,000 members of the Federal Law 
Enforcement Officers Association (FLEOA), I am 
memorializing our support for Senate Bill 569. The 
proposed legislation is very important to our ICE, FBI 
and IRS members as they are the lead agencies that 
investigate money laundering and terrorist financing 
cases. 

While criminals cower behind the anonymity of their 
corporate filings, they continue to exploit this system as a 
means to commit terrorist financing and money 
laundering. Using a registered agent or attorney as the 
“front-person” for their company, terrorists/criminals are 
able to circumvent law enforcement and accomplish the 
following: 

1 . Use shell company bank accounts to launder 
millions of dollars; 

2. Use shell companies to attempt to acquire a 
significant ownership interest in a financial 
institution; 

3. Purchase real property through their shell 
companies to be used as stash houses to stockpile 
drugs or wcapons/explosives; 

4. Operate money remitter businesses to move their 

illegal proceeds to off-shore accounts; 

5. Engage in cyber-terrorism attacks by disseminating 
contaminated emails from ostensibly legitimate 
companies. 
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Law enforcement’s ability to investigate and enforce the provisions of the Bank 
Secrecy Act has been impeded by terrorists/criminds who hide behind the corporate 
veil This costs law enforcement agencies a substantial amount of time and money, 
i.e., long-term surveillance smd subpoena service on numerous third parties, and 
allows the terrorist and/or criminal to remain “ten-steps” ahead. FLEOA maintains 
that the identity of the real beneficial owners should be made available to law 
enforcement officers who make legally authorized requests pursuant to official 
investigations. 

While our membership respects the spirit of free enterprise in our country, we do riot 
want to see the United States adopt the financial safe-haven image of Switzerland, If 
our country’s laws require individuals to register vehicle or firearm ownership, the 
same should apply to corporate filers. The consequences for allowing terrorists 
and/or criminals to exploit our corporate filing system are severe. In the spirit of 
homeland security and protecting our great nation, we cannot permit this to continue. 

We hope your committee will embrace the importance of S. 569, and work together to 
move it forward for consideration before the fiill senate. Please don’t hesitate to call 
should you require additional input or testimony from our membership. 


Respectfully submitted, 
0 ^ AJler 
J. Adler 

National President 
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National AssociatioQ of Asslstsmt United States Attornep 

12427 Isages Bon Dt. • Ste 104 •Lal(sB^7S221S2-171S 
ta; (8M) 455-6681 • Faxs (W) B28-m 
Veb: wffwjia«iB&.«% 


October 2, 2008 

Tito Honorable Carl Levin The Honorable Nonn Coleman 

Chairman Ranking Member 

Pennanent Subcommittee oh Investigations Permanent Subcommittee on Investigations 
Committee on Homeland Secmity Committee on Homeland Security 

and Governmental Affairs aitd Governmental Affairs 

Washington, DC 20510 Washington, DC 20510 

Re; S. 2956, The Incoiporation Transparency and Law Enforcement Assistance Act 

Dear Chairman Levin and Ranking Member Coleman: 

I write to extend tiie strong support of the National Association of Assistant United States 
Attorneys for S. 2956, The Incorporation Transparency and Law Enforcement Assistance Act, 
and to thank you for your leader^p in introducing this necessary legislation. 

Your measure will require States to obtain the names of the beneficial owners of each 
corporation or limited liability company formed imder their laws, ensure that this information is 
annually updated, and make such irtfoimation available to law enforcement authorities when 
legally authorized. Mindful of the ease with which criminals establish “front organizations’ to 
assist in money laundering, terrorist financing, tax evasion and other misconduct, it is shocking 
and unacceptable that many State laws permit the creation of corporations without asking for the 
identity of the corporation’s beneficial owners. Your legislation will guard against that fom 
happening, and no longer permit criminals to exploit the lack of transparency in the registration 
of corporations. 

Your bill will create a critical information gafoering tool by giving law enforcement 
authorities access to the true identity of the owners behind certain corporations suspected of 
criminal acts, without unduly intruding upon individual privacy. 

On behalf of the Assistant United States Attorneys represented by our association, 1 
applaud your continued dedication to the pursuit of justice tiuough the introduction of this 
important legislation. If 1 can be of any additional help on this matter, please do not hesitate to 
contact me or our Washington counsel Bruce Moyer. 

Sincerely, 

Ritfrard Delonis 
National President 
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UNITED States MARSH.iLS SERVICE Association 


2654 W. Horizon Ridge Pkwy, B-5, — PMB 110 
Henderson, NV 89052 



August 27, 2008 

The Honorable Cari Levin 
Chairman 

The Honorable Nonn Coleman 
Ranking Member 

Permanent Subcommittee on Investigations 

Senate Committee on Homeland Security and Government Affeirs 

340 Dirksen Senate Office Building 

Washington, DC 20510 

Dear Chairman Levin and Ranking Member Coleman: 

On behalf of the membership of the United Stales Marshals Service Association, I am 
writing to offer support for S 2956, The IncorjX5ration Transparency and Law 
Enforcement Assistance Act 

The necessity to identiiy contacts for the formation of corporations and LLC’s is a 
must to eliminate criminal gmn. Law Enforcement mtist have every tool available to 
combat terrorism, money laundering and other misconduct that prevails with non- 
disclosure. This single requirement will greatly enhance the efforts of law enforcement 

Making these requirements mandatory will not violate the privacy of legitimate 
businesses but will prevent criminal activity in forming “shell companies” to advance 
illegal enterprises. 

The United States Marshals Service Association stands strong behind this legislation 
and appreciates all your efforts. 

Sincerely, 


Marvin Lutes 
Pr^ident 


An nrhwm:t and AaKc t.'.S. Manfuils Ek’nice tewnwi 

Continuing to Stnve 
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NATIONAL 

FRATERNAL ORDER OF POLICE® 


309 MASSAOm^TTS AVE.. N. E. 
WASHiKSlDN. DC 20002 
PHO^ 202-547-81B9 • PAX Zfi2-S*7-8190 


CHUCK CAHTSIBURY 
NCTOKAL PRESOe?fT 


25 Augjist 2008 


The Honorable Carl Levin 
Chairman 

Permanent Subcommittee on Investigations 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chainnan, 

I am writing on behalf of the mOTibcrs of the Fraternal Order of Police to advise you of 
our support for your bill, S. 2956, the "Incorporation Transparency and Law Enforcement 
Assistance Act." This bill is a critical step in cracking corporate secrecy that sometimes 
exists to act as a cover for illegal enterprises. 

The bill would help law enforcement combat the misuse of U.S. corporations by 
requiring States to obtain beneficial ownership information for corporations and limited 
liablHiy companies (LLCs) formed under State law. The bill would do this by providing 
law enforcement access to this information upon receipt of a subpoena or summons. 

For years corporations have been used as front organizations for criminals in the conduct 
of illegal activity such as money laundering, fraud and tax evasion. Your legislation 
would act as a critical information gathering tool for law enforcement in combating these 
crimes by giving law enforcement access to the true identity of the owners behind certain 
corporations suspected of criminal acts. 

On behalf of the more than 325,000 members of the FOP, I thank you for your continuing 
leadership on homeland security and law enforcement issura. If I can be of any 
additional help on this matter, please do not hesitate to contact me or Executive Jim 
Pasco in my Washington office. 


rn 





-BUILDING ON A PROUD TRADlTlON- 
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l•ermnnem SuhcominiHwion Invesiigaiions 

Scnaic CointniUcc* on Homeland Security and Citjvcnttncni AlTatrs 

340 Dirksen Ser»atc Ollicc UuiUlina 

WashingKtn. DC 20510 









Dear Chairman Levin ami Ranking Memtx^ ColemaJi 

On behalf tTlheNaiM'iwI Narct>tic Oflkm’ Associations' Conliiinn fN'K'OACT and ihc 
mure than 70.000 law enforcement oflkcrs we rq>rcscnt. I'm pleased to offer my full 
support for S. 2956 . Tlw Inatrporation TnjnsjTanmcy and U»w Unforcement A-ssi-stance 
Acl. 

This bill v.'ouid require ^ics to log basic contact tnrormatnm a name and a mailing 
addrwfi * fw ptfsons w 1 k» apply to form a corptJralum or an Lf.C. C’umcnlly, when 
individuals form corporation.^ and I^LC's. they do not need lo provide any significnni 
infonnaiion about the identity of the bencficiR) owner. As a result, criminals arc able to 
conceal their identities and commit crimes - .such as drug trafficking and money 
laundering - through these cotpnraiions and LLC's witbotii punishment., 

Mandating a name and u mailing address in t^rder to fonn :i now cor[K>rnlion or Ll.C is 
I lie most basic of requirements. Requiring thus inlbrmaikm iJocs not viobteiho privac\’ 
concetiis of legitimate businesses and is sound policy for prcveniing criminal 
organiailions and drug inilficking enterprises j'rom fiHWing “.shell companies ' to 
Icgilimizc illegal activity. While this bill provides funding Oexihifity by itlknvmg stjjies 
to use homeland scruruy grant funding to ofTscl costs assotMaiotl v. ith Ihi.s iiiJe change, 
liie NNOAC believes that the funding Fw this cITort should come from somewhere 
Ollier Uiaii public safetv - wliosc budgets renwin woefully undcrfunrictl. 

The NNOAC applauds S. 2955 aiKl apprtviates yt>ur continued dodieuiion to helping 
.stale atid local law enforwment tackle the tough challctigcs we face every diy. 

Sincerely. 

/i flP 

Ronald F-. Rnx^^ 

President 
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Association of Former ATF Agents 


To: Selected Members of Congress 9/12/08 

From: Didc Goodsoo 
Re: S.29S6 

Senators Levin, Colranan, and Obama introduced Senate File 2956 on May 1. The 
purpose of the legislation is to require states to obtain additional information oh 
corporations formed under their laws and to provide access to the infonnation to law 
enforcement agencies upon receipt of a subpoena or summons. 

Senator Levin stated “Criminals are hiding behind U.S. corporations while committing all 
sorts of crimes - from terrorism to money laundering, fraud, and tax evasion." Senator 
Coleman was quoted as saying “Criminal activities that exploit the lack of transparency 
in U.S. corporate regulations are more costly than ever." 

The purpose of the bill is to shed light on these illegal activities and provide additional 
tools to law enforcement, while still protecting individual privacy. AFATFA applauds 
suidi an approach as outlined in the bill and is especially pleased that a bi-partisan 
approach is being taken on such an important issue. We urge your support of 8,2956. 

Sincerely, 



Dick Goodson 

Executive Director 

Association of Former ATT Agents 


525 SW 5“' Street, Suite A • Des Moines. lA 50309 
Phone: 515-282-8192 • Fax; 515-282-91 17 
Email: afatfe@assoc-mgml.com ♦ Web: www.afatfa.org 
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SoctETY OF Former Special Agents 
OF THE Federal Bureau of iNVEsmcATioN, Inc. 


March 13,2009 


The Honorable Car! Levin, Chainnan 
Pennanera Subcommittee on Investigations 
Senate Committee on Homeland Security & 

Government Alfeirs 

340 Dirksen Senate Office Building 

Washington, D. C. 20510 

Re: The Incotporation Transparency and Law Enforcement Assistance Act 
Dear Chainnan Levin: 

Enactment of captioned Bill will regulate shell companies by mandating states 
follow consistent and equally applied regulations, so these companies must identify by 
name and address the corporate principles. In this way. criminals and potential terrorists 
cannot use the current loopholes to avoid detection thus facilitating their unlawful 
activities. 

According to FinCEN (Financial Crimes Enforcement Network), the term “shell 
company" refers to non-publicly traded corporations, limited liability companies and 
trusts that typically have no physical presence (other than a mailing address) and generate 
little to DO independent economic value. In April 2006, the Oovemmenl Accounting 
Office (GAO) published a report on company formafions, which cited the proliferation of 
shell company formations and the critical lack of ownership information and 
transparency. In November 2006, FinCEN issued guidance about the potential money 
laundering risks related to shell companies, as follows: 

• Every state has statutes governing the organization and operation of business 
entities, to include shell companies. The requirements differ from state to 
state causing the lack of uniformity 

• According to the GAO report, states form nearly 2 million new corporations 
and LLCs in 2004, absent any knowledge about the principals or ownership of 
those corporations. Ownership anonymity and lack of transparency has been 
the source of exploitation by crirainals, money launders and terrorists 
financias 

• States generate considerable revenue from the formation of new companies 
especially through the use of the Inteinet 

• A number of stales do not believe or have an understanding of the problem, 
which results in a lack of consensus amoi% members of Congress 
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The FBI has been involved in several matters illustrating the seriousness of this 
situation. In circa 1998, Agents in North Carolina initiated “Operation Smokescreen,” in 
which Hezbollah was smuggling cigarettes for the purpose of finaivcing their terrorist 
activities. A shell company was used to facilitate the transfer of illicitly obtained cash 
from tiw scheme. In another case, Shawqui Omar, vrito was a lieutenant to Abu Musab 
al-Zarqawi, was arrested in Iraq in 2004. Subsequently, five of Omar’s relatives were 
indicted and arrested in 2006, for perpetrating a series of bank frauds and money 
laundering schemes. Proceeds from the frauds were laundered from the United States to 
Jordan. It has been alleged the funds were withdrawn in cash and then couriered to Omar 
in Iraq. 


These cases are troubling and suggest significant systematic vulnerability to the 
financial system in the United States. By virtue of offering ownership anonymity and 
lackit^trtmsparency, shell companies afford criminals, money larmders emd terrorists 
financiers a mechanism to exploit the financial system and operme with impunity. 

Superficially, the solution to the problem would appear to be relatively simple. 
Identify implement mechanisms requiring identification of the beneficial owners of 
shell compEBiies, Ownership identification would enable financial institutions to perform 
adequate “know your customer due diligent inquiries.” This process would seriously 
minimize the risk caused by shell companies. However, the lack of consistency and 
consensus among states m^es solving this problem quite challenging. Money launders 
pose a threat to the economy, while terrorists pose a threat to national security. 

While the currently proposed act is a start, it is woefully inadequate to address the 
crux of the problem. There must be uniform regulations equally appli^ in all states 
requiring transparency and specific ownership information, as well as enforcement 
provisions in the act. While this matter continues to be debated in Congress, criminals 
and terrorists continue to benefit from huge sums of cash resulting from gajsing holes in 
federal regulations. 

While the Society endorses the currently proposed Bill, it would prefer Congress 
strengthen the proposed law, despite the apparent lack of support fiem the states. If 
Congress decides to hold additional hearings on this matter, the Society can afford the 
Committee with former special agents, who could provide probative testimony. 

Please contact the Society’s National Office at the numbers below if the Society 
can be of any assistance in this matter. 


Very truly yours. 



Johnie L. 
President 
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jasi' fit I. CONNtCIlCUI. CMAinWAN 


CARl iEVIN, MiCHISAN 
i>AN!tt K. AKAKA. HAWAII 
THOMAS n.CARPta, OtLAWAIlE 
MAKM, f’HyOfl.AfiKA»(SAS 
MARri. lANWIItU.UOUISlANA 
HAHACK OBAMA, llllNOtS 

MgCASCRl.. MISSTK^fll 
ION TESTER. MONTANA 


SUSAN M, COi LINS. MAINE 
reO STEVEN'S. ALASKA 
GEORGE V. VOINOVKM, OHIO 
NORM (»LEEaAN, MINNESOTA 
lOM COBURN, OKLAHOMA 
PETEV OOMENia. NEW MEXICO 
J<RIN WARNER. VtnOINlA 
JOHN E, BUNUNU, NEW HAMPSHWC 


lanited States Senate 


MKlHAa I, Air HA^tJ£^L StAll QIAf CTOR 
0H,\.ll!ON L Mil HDfll. MIMtmiTY .AlrtFl UIRfCIOIl 


COMMITTEE ON 

HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 


WASHINGTON, DC 30610-6260 


November 13, 2007 

VIA U.S. MAIL AND EMAIL (Revnolds@sso.org'l 

The Honorable Elaine Marshall 

North Carolina Secretary of State 

NASS Company Formation Task Force Co-Chair 

The Honorable John Gate 

Nebraska Secretary of State 

NASS Company Formation Task Force Co-Chair 

Hall of Stales 

444 N. Capitol Street, N.W., Suite 401 
Washington, DC 20001 

Dear Secretaries Marshall and Gale; 

Thank you for your September letter regarding the Task Force's plans to address concerns 
related to the state fonnation of U.S. companies whose owners are unidentified. 

As you know, the U.S. Senate Permanent Subcommittee on Investigations, as well as a 
number of federal law enforcement agencies, have a long-standing concern about the failure of 
the states to collect, update, and maintain beneficial ownership information for the legal entities 
they form, such as corporations and limited liability companies. Under current practice, slates 
are forming nearly 2 million companies each year without knowing who is behind them. 

In November 2000, at the request of the Subcommittee, the Government Accountability 
Office (GAO) conducted an investigation and released a report entitled. Suspicious Banking 
Activities: Possible Money Laundering by U.S. Corporations Formed for Russian Entities. This 
report revealed, among other infonnatioii, that a Russian immigrant living in the United Stales 
was able to set up more than 2,000 Delaware shell corporations and, without disclosing the 
identity of the beneficial owners, open bank accounts for those corporations, which then 
collectively moved about $1.4 billion through the accounts. In April 2006, again at the 
Subcommittee’s request, GAO released a report entitled. Company Formations: Minimal 
Ownership Information Is Collected and Available, which reviewed the formation laws in all 50 
states. GAO reported that most states do not collect any information on the beneficial owners of 
the legal entities they establish. Both GAO reports also discuss the problems for law 
enforcement caused by this lack of beneficial ownership information. 
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On November 14, 2006, the Subcommittee held a hearing on these matters. At the 
hearing, representatives of the U.S. Department of Justice, the Internal Revenue Service, and the 
Department of Treasury’s Financial Crimes Enforcement Network (FinCEN) all testified that the 
failure of the slates to collect adequate information on the beneficial owners of the legal entities 
they form had impeded federal efforts to investigate and prosecute criminal acts such as money 
laundering, securities fraud and tax evasion. For example; 

The Department of Justice testified: “We had allegations of corrupt 
foreign officials using these [U.S.] shell accounts to launder money, but 
were unable - due to lack of identifying information in the corporate 
records - to fully investigate this area.” 

The IRS testified: “Within our own borders, the laws of some states 
regarding the formation of legal entities have significant transparency gaps 
which may even rival the secrecy afforded in the most attractive tax 
havens.” 

FinCEN identified 768 incidents of suspicious international wire transfer 
activity involving U.S. shell companies. 

In addition, the Financial Action Task Force (FATF), the leading international 
organization combating money laundering and terrorist financing, submitted a written statement 
to the Subcommittee in which it described its recent review of U.S. anti-money laundering and 
anti -terrorist financing programs and found that the United States was not in compliance with a 
key FATF standard requiring jurisdictions to obtain beneficial ownership infonnation for the 
legal entities they form. The United States apparently has until June 2008 to come into 
compliance vvith that standard or risk being removed from this important international 
organization. 

Representatives of three states, Delaware, Nevada, and Massachusetts, also testified at the 
Subcommittee hearing and responded to questions about shell companies abusing their state 
status to commit crimes involving money laundering, tax evasion, and other misconduct. Each 
of the states described a different approach to collecting ownership information. The testimony 
and evidence at the hearing reinforces concern about the ability of individual states to tackle the 
osvnership issue, given that each is competing against the other states for formation fees, is under 
pressure to form new entities quickly and cheaply, and if one state were to strengthen its 
disclosure requirements, applicants could simply turn to other slates for their formation needs. As 
I indicated at the hearing, if the states were unwilling to act quickly to strengthen their formation 
procedures, federal action might be necessary to set minimum standards for the collection of 
beneficial ownership information, to ensure adequate assistance to law enforcement 
investigations of U.S. shell companies, and help the United States meet its obligation to come 
into compliance with FATF guidelines by June 2008. 
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At the request of the states, I delayed introducing federal legislation to provide the states 
with an opportunity to craft a solution. Throughout the states’ deliberations leading up to the 
NASS Report, Subcommittee staff participated in conferences and meetings, suggested key 
principles, and provided comments on draft Task Force proposals. Unfortunately, the final Task 
Force Recommendations contained in your letter do not reflect my concerns, lack a number of 
key elements, and propose an unsatisfactory timetable for state action. 

In my view, the Recommendations should satisfy the following five key principles; 

1 . Identification of the natural individuals who will beneficially own the entity 
being formed. The most important objective in this matter is a requirement that the 
states collect the names of the individuals who will be the true owners of the legal 
entities that the states are being asked to form. The NASS proposal as cunently 
drafted, however, calls only for the compilation of a “list of owners of record.” This 
approach is wholly inadequate, since it is common practice for those who want to hide 
the real owners to name as the “owner of record” an attorney, corporate nominee, 
trust, or third party with no true ownership interest in or ability to control the entity 
being formed. The proposal also fails to require the list to name natural individuals, 
rather than legal entities. In contrast to this proposal, 1 believe that, to ensure 
adequate assistance to law enforcement investigations of U.S. shell companies 
suspected of wrongdoing and to ensure U.S. compliance with the FATF disclosure 
standard, the states must obtain identification of the natural individuals who will 
beneficially own the entities being formed. 

2. Annual information updates. The NASS proposal also fails to recommend that 
ownership information be updated on a regular basis, instead advising states only to 
“examine their statutes and other requirements for annual or biennial reporting.” 
Without a requirement for updated information, unscrupulous operators can list a set 
of beneficial owners on a company’s initial fonnation documents and immediately 
transfer the company to new owners not named in the stale records. Most states 
already require companies to file annual updates of their corporate records and pay 
annual fees. To assist law enforcement and meet the FATF standard, the states should 
also require the entities they fomi to update a list of their beneficial owners on at least 
an annual basis. 

3. Reliable access to ownership information. In addition to collecting updated 
beneficial ownership information for the entities they form, the states must be able to 
provide this information to law enforcement in a reasonable amount of time after a 
request. The NASS proposal, however, does not contain that type of clear 
requirement, instead it recommends that the states simply maintain the “name and 
address of a natural person in the United States” responsible for providing access to 
an entity’s owners of record. This approach is, again, wholly inadequate. First, the 
proposal does not specify that the person have any relationship to the entity at issue. 
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Second, it does not require the person to reside in the state that formed the entity or to 
agree to be subject to that state’s regulation. There is no requirement that the person 
maintain the names of the beneficial owner. Finally, the proposal does not specify 
that the information be furnished to law enforcement within a reasonable period of 
time upon request. In contrast to this flawed approach, a belter recommendation 
would be for the stale itself to retain the ownership information or, at a minimum, to 
require the information to be maintained by a state resident who is subject to state 
regulation, whose identity and address are updated annually, and who agrees to 
promptly supply the information to law enforcement upon request. 

4. Adequate record retention. Beneficial ownership infonnation should not only be 
collected and made accessible to law enforcement, it should be maintained for a 
reasonable period of lime. The NASS proposal is silent on how long ownership 
records must be maintained. I believe that beneficial ownership records should be 
maintained not only during the period in which the entity is registered, but also for a 
minimum period after that registration expires. Since it is common for problems to 
surface after an entity’s registration has lapsed, unless (here is a requirement for 
adequate record retention, it will often be impossible for law enforcement to secure 
needed ownership infomiation for an entity no longer in operation. 

5. Timely implementation of reforms. Finally, there is the proposed timetable for state 
implementation. The NASS proposal suggests that the National Conference of 
Commissioners on Uniform State Laws complete a model statute by July 2008. 

States would then be responsible for enacting implementing legislation. This 
proposed timetable makes it impossible for the United States to meet the FATF 
deadline of June 2008. 

1 am disappointed that the states, despite the passage of nearly one year', have been unable 
to devise a better proposal to meet the needs of law enforcement and the U.S, obligation to 
comply with the FATF standard regarding beneficial ownership information. Given the many 
deficiencies in the NASS proposal. I am planning to introduce federal legislation setting 
minimum standards for beneficial ownership disclosure, create a level playing field among the 
states, and put an end to the practice of states creating millions of legal entities each year without 
knowing who is behind them. 

Sincerely. 

Carl Levin 

Chairman 

Permanent Subcommittee on Investigations 


cc; The Honorable Norm Coleman 
Ranking Minority Member 
Permanent Subcommittee on Investigations 
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CongresJs of tfjc Wniteb States 

liUiiSljmgtoii. SC 20310 


February 27, 2007 


The Honorable Janet Napolitano 
NGA Chair 

National Governors Association 
444 N. Capitol St., Suite 267, 

Washington, D.C. 20001-1512 

Dear Governor Napolitano; 

As the Governors assemble for their winter meeting in Washington, we write to urge the 
Governors to work with law enforcement and Congress to address a serious problem that 
impacts every state, facilitates crime, undermines our national security, and requires state action 
to address. The central problem is that the 50 states are currently forming nearly 2 million 
companies in the United States each year with little to no information about who is behind those 
companies. While the vast majority of those companies operate legitimately, a small percentage 
do not, functioning instead as conduits for organized crime, money laundering, terrorist 
financing, securities fraud, tax evasion, and other misconduct. 

Four recent reports describe the many security risks created by the lack of transparency in the 
company formation processes of many states. These reports paint a vivid picture of the ease 
with which rogue U.S. companies may exploit lax ownership disclosure requirements to 
anonymously engage in domestic and international criminal activity. Moreover, these reports 
identify numerous difficulties faced by U.S. law enforcement in identifying the beneficial 
owners of these companies and preventing and prosecuting this criminal activity. The four 
reports are: 


• U.S. Money Laundering Threat Assessment, a joint report issued in 
December 2005 by the Departments of Justice, Treasury, Homeland 
Security, and others, which includes a chapter on the law enforcement 
problems caused by anonymously-owned U.S. shell companies and 
trusts; 

• Company Formations: Minimal Ownership Infoimation Is Collected 
and Available, an April 2006 report issued by the Government 
Accountability Office that reviewed the laws of all 50 states, 
determined that most states have no information on the true owners of 
the companies being set up within their borders and described a variety 
of related law enforcement concerns; 

• Third Mutual Evaluation Report on Anti-Money Laundering and 
Combating the Financing of Terrorism: United States of America, a 
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June 2006 report issued by the Financial Action Task Force (FATF), 
which found that the United States was not in compliance with a FATF 
standard requiring states to obtain beneficial ownership information 
for the companies they form and set a two-year deadline for the United 
States to meet its commitment to comply with FATF standards; and 

• The Role of Domestic Shell Companies in Financial Crime and Money 
Laundering: Limited Liability Companies, a November 2006 report 
issued by the Department of Treasury’s Financial Crimes Enforcement 
Network that described the problems encountered by law enforcement 
when dealing with limited liability companies with unknown owners. 

In addition, two recent articles from USA Today and Forbes , copies attached, describe the 
current loopholes in some state laws and illustrate some of the serious problems confronting law 
enforcement as a result of the states’ minimal company ownership information requirements. 

It is important for the states to recognize and act on this important issue as soon as possible, in 
light of the United States’ obligation to act within FATF’s two-year framework. To tirat end, we 
have introduced legislation that would require company formation agents to know their clients 
before forming companies on their behalf and protect the U.S. financial system against money 
launderers and terrorist financing, by directing Treasury to include company formation agents in 
anti-money laundering regulations. We hope that you will support this legislation and 
encourage states to make this issue a priority. We would also appreciate your views on whether 
a federal standard in this area would help create a level playing field and ensure that no state 
obtained a competitive advantage by failing to obtain needed ownership infonnation. 

Thank you for your help in this matter. Should you or your staff have additional concerns or 
questions, please have your staff contact Laura Stuber in Senator Levin’s office at 202/224- 
9579; Ian Solomon in Senator Obama’s office at 202/224-2854; or A1 Fitzpayne in 
Congressman Emanuel’s office at 202/226-7644. 

Sincerely, 

Rahm Emanuel Barack Obama 

Carl Levin 


Attachments 
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USA Today article 

http://www.usatoday.eom/money/companies/regulation/2007-02-23-tax-havens- 

usat_x.htm 

Corporate owners hide assets, identities 

Updated 2/2a2007 8:43 AM ET 
By Kevin McCoy, USA TODAY 

Roughly four miles from the famed Las Vegas casino strip, ABC Equity's corporate 
office is registered in a modest business suite located off West Sahara Avenue. 

Great Fortune 600 is registered in the same suite. So are DK Financial, Hill 99, Stock 
Savant, ZZYZX Holdings — and more than 1,000 other corporations. 

They share something in common besides their business address. Each lists the same man 
as its sole corporate officer in Nevada incorporation records. He is William Reed, a 
businessman with a suspended law license and the target of a Federal Trade Commission 
lawsuit that alleges he and a convicted felon teamed in a business that promoted forming 
Nevada eorporations to shield assets "from 'capricious federal judges and any government 
agency.' " 

BACKGROUIVD: Got !li9S and 5 minutes? That's about all it takes 

A USA TODAY computer-aided review shows that the two men and their business. 

Asset Protection Group, are part of a thriving mini-industry that has capitalized on real or 
perceived gaps in domestic incorporation laws and virtually non-existent government 
oversight to promote some U.S. states as secrecy rivals of offshore havens. 

A multi-agency U.S. Money Laundering Threat Assessment issued in 2005 cited Nevada, 
Wyoming and Delaware as the states with laws most conducive to anonymous corporate 
ownership, USA TODAY'S review, which examined databases of all Nevada and 
Wyoming incorporations but was unable to obtain comprehensive data for Delaware, 
found: 

•A Florida man who served a federal prison term for an international currency trading 
scam used his secret ownership of a Nevada corporation to launch a similar fraud after he 
was released. More than 120 victims lost $8 million. 

•Interpol or other international investigators probing suspected crimes overseas have 
contacted the Wyoming Secretary of State's office about corporations registered by a 
businessman whose Internet-based venture advertised using Wyoming firms to shield 
assets. 

•The sole publicly listed officer for nearly 100 firms incorporated in Wyoming is a 
woman whose listed address is a postal box in the Republic of Seychelles, an Indian 
Ocean nation that has been the focus of corporate secrecy concerns. 
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USA TODAY'S findings buttressed the money laundering report's warning that a "race to 
the bottom" among states vying to set minimal corporate information requirements has 
enabled companies to hide the identities of their owners, thereby making it harder for law 
enforcement agencies to track suspected tax evasion, money laundering and other crimes. 

Law enforcement agency concerns 

"The purpose of corporations originally was to provide limited liability, not anonymity," 
said Sen. Carl Levin, D-Mich., chairman of the Senate Permanent Subcommittee on 
Investigations, which held a recent hearing on the issue. "Now they're providing both 
limited liability and anonymity, and the law enforcement folks ... are very upset. They 
want to know who it is that's behind these corporations." 

Concern about camouflaged corporate ownership prompted the IRS to list the tactic this 
week in its 2007 "Dirty Dozen" tax scams. The IRS said anonymous entities are 
facilitating "underreporting of income, non-filing of tax returns ... money laundering, 
financial crimes and possibly terrorist financing." 

Most states don't require companies to provide ownership information when they 
incorporate. And they exercise virtually no oversight on the corporations' internal 
operations. In part, that's because most corporations operate legally, generate new jobs 
and fuel economic expansion, plus registration fees. 

Nevada and Wyoming officials said their laws encourage legitimate businesses with 
reasonable registration requirements. "The law isn't unscrupulous. It's the individuals that 
use it in an improper manner," said Tom Cowan, head of the securities division in the 
Wyoming Secretary of State's office. 

But law enforcement officials say relaxed state requirements let the mini-industry 
facilitate formation of shell companies that have no employees, exist chiefly on paper, yet 
conduct financial transactions. 

Nominees shield real owners 

Most states require companies to list the names of their officers in incorporation filings. 
However, a 2006 Government Accountability Office report showed most states do not 
bar the use of nominee officers, who may be straw men who camouflage the identities 
and activities of the real owners. 

Secrecy marketers in the mini-industry provide nominee officers for Nevada and 
Wyoming corporations for an annual fee. They also tout the use of so-called bearer 
shares, an ownership system in which controlling shares may be physically transferred 
from one person to another in secret. 

Referring to corporations whose owners are shielded by nominee officers, bearer shares 
and other tactics, the money laundering report said "Delaware, Nevada and Wyoming are 
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often cited as the most accommodating jurisdictions in the United States for the 
organization of these legal entities." 

The Nevada Secretary of State's website even proclaims: "No IRS Information Sharing 
Agreement." 

Secretary of State officials in Nevada and Wyoming said in interviews that while they 
cooperate with law enforcement agencies, current laws in most cases don't let them 
challenge or investigate incorporations. "We're a filing office, and we don't make the 
law," said Nevada Deputy Secretary of State Scott Anderson, head of the Commercial 
Recordings Division. 

Nonetheless, the officials said their state legislatures are expected to respond to law 
enforcement concerns by enacting changes as early as this year to close real or perceived 
loopholes. 

That's welcome news for John Colledge, head of the Reno office of Immigration and 
Customs Enforcement. He complained that corporate anonymity, a "large stumbling 
block," thwarted him in 2004 when he checked a bank's tip about a Swiss man who had 
formed two Nevada corporations. 

The man had flown from Zurich to Reno and opened corporate accounts that received 
thousands of euros and quickly redirected the fimds overseas, Colledge said. Although he 
suspected that the funds were being laundered, Colledge said he could not get enough 
information to determine for sure. 

"To fly from Zurich to Reno for a long weekend is a very unusual sort of thing. I think 
most of us (in law enforcement) who have some experience in this international area 
historically would look at somebody flying from Reno to Switzerland to do something in 
reverse," said Colledge. 

The operations of Asset Protection Group demonstrate the level of anonymous activity 
available under some states' incorporation laws. The firm attracted clients in part with a 
promotional video in which actor Robert Wagner warned that without asset protection, 
"You could lose everything you've worked so hard for, in a flash." 

Wagner publicist Alan Nierob called the video "a one-shot deal," and said his client didn't 
endorse Asset Protection Group. 

USA TODAY'S analysis found that more than 1 ,000 Nevada corporations list William 
Reed, a 56-year-old executive identified in the Federal Trade Commission lawsuit as 
Asset Protection Group's operator, as the sole officer. Each corporation listed the firm's 
office address as its own. 

A Colorado Supreme Court disciplinary panel suspended Reed's law license in 1997 for 
"dishonest" conduct in transferring purported ownership interests to employees of his 
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former law firm, a court record shows. Reed did not seek reinstatement. Separately, under 
questioning in an October deposition for the Federal Trade Commission case, Reed said 
he was under IRS investigation. 

Misleading claims alleged 

Government lawyers in the case allege that Reed teamed with Richard Neiswonger, 55, 
who headed Asset Protection Group's marketing affiliate. Court records show 
Neiswonger was sentenced to 18 months in federal prison in 1998 after pleading guilty to 
money laundering and wire fraud charges. The case involved misleading marketing 
claims in a previous business. 

The Federal Trade Commission lawsuit alleges Reed, Neiswonger and Asset Protection 
Group used misleading income projections to defraud scores of consultants who paid 
$9,800 each in hope of marketing the firm's privacy tactics. 

Defense attorneys said Reed, Neiswonger and Asset Protection Group did nothing wrong. 
They have asked U.S. District Judge Stephen Limbaugh to dismiss the lawsuit. Limbaugh 
named a receiver to administer Asset Protection Group pending the outcome of the case. 

The receiver, Robb Evans & Associates, alleged in court filings that Asset Protection 
Group may have facilitated money laundering by a suspected crime ring thousands of 
miles away. Police in Fairfax County, Va., notified Asset Protection Group in May that 
suspects in a string of identity thefts had used the company "to set up multiple 
corporations and open bank accounts," the receiver reported in a court filing. 

"I have reviewed bank statements for two of the corporations, and over $500,000 in 
apparently stolen funds (from the suspected Virginia identity thefts) was deposited in 
these accounts," M. Val Miller, an attorney working with the court receiver, wrote. 

Fairfax police said no arrests had been made in the case. Miller said detectives told the 
receiver's office the suspects were believed to have fled the country. 

Anderson, the Nevada deputy secretary of state, said the agency did not know about the 
federal allegations against Reed, Neiswonger and Asset Protection group. 

Felon may have secretly run corporation 

The Secretary of State's office became aware of another Nevada corporation. Par Three 
Financial, in 2005 after the Securities and Exchange Commission filed a federal court 
complaint that accused the firm and its secret owner of using a pyramid scheme to scam 
investors. In such a scheme, money from newly recruited investors is used to pay those 
who invested earlier. 

Nevada records show Par Three was based in Las Vegas and at various times listed a 
Carson City businessman or a Nevada attorney as its sole publicly listed officer. But, the 
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SEC lawsuit alleged, the company was secretly controlled by Melvin Ruth, a Florida 
felon who served nearly three years in federal prison after he pleaded guilty to conspiracy 
to commit mail and wire fraud in a scam involving stolen investments. 

In November 2003, shortly after he was released from prison, Ruth allegedly used Par 
Three to mount a similar scam. The firm offered potential investors a monthly return of at 
least 2% on loans to check-cashing stores, company and court records show. Par Three 
raised at least $8 million from more than 120 investors who were unaware of Ruth's role, 
the SEC alleged. 

In December 2005, the SEC got a court judgment that permanently restrained Ruth and 
anyone working with him from violating securities laws. The judgment ordered Ruth to 
pay a civil penalty and give up ill-gotten gains, with interest. Ruth died last year of cancer 
complications amid efforts to recover Par Three assets that could repay investors, said his 
lawyer, Carl Schoeppl. 

USA TODAY'S review of incorporations found that Wyoming, like Nevada, has multiple 
examples where a single person is the sole officer for a string of companies. 

Guillermo Jalil, for instance, runs AssetProf1le.com, which sells Wyoming corporations 
and provides nominee officers. State records list him as an officer of more than 100 
corporations, from A+ Shadow Systems to Yokohama Technologies. 

Investigators from Interpol, the international law enforcement agency, have contacted the 
Wyoming Secretary of State's office about several of the corporations registered by Jalil, 
said Cowan, the securities division chief None of the inquiries directly involved Jalil, 
who operates legally and sells corporations that typically may be used outside the USA, 
Cowan said. 

In a recent interview, Jalil said he had not been contacted by Interpol and knew nothing 
about the inquiries to the Secretary of State. He said he conducts background checks on 
anyone seeking nominee officers for a corporation. 

Ownership transparency obstacles 

Jalil contended that the IRS and law enforcement investigators can check on any 
company by examining bank records. Claiming that corporation secrecy laws can block 
investigators "doesn't sound like reality to me," Jalil said. 

But the internal workings of some corporations prove particularly resistant to 
transparency. Wyoming incorporation records show that at least 90 companies created 
since 2002 list Stella Port-Louis as the sole listed officer. Many of the firms, such as 
Export Deutschland AG and Motorcomsa S.A., have foreign corporate names. 

The only address for Port-Louis listed in the records is a postal box in the Republic of 
Seychelles. A USA TODAY interview request mailed in January to Port-Louis' postal 
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box could not be delivered. Port-Louis did not respond to a message relayed via 
Registered Agency Services, the Cheyenne company that is the local agent for the 
corporations that list her as an officer. 

JoLyn Jordan, an official of Registered Agency Services, a firm that files incorporations, 
said she believed Port-Louis was a nominee for owners outside the USA. "I don't know 
who she is, or if she's for real," said Jordan. Asked how to determine if they were shell 
firms created for crime, Jordan said, "You don't know." 

Jack Blum, an international tax expert and former special counsel to the Senate Foreign 
Relations Committee, said money laundering investigations have historically focused on 
the Seychelles. While saying he had no information about the Port-Louis firms, he said 
the filings seemed designed to frustrate. 

"Whoever's trying to research it will go batty," said Blum. 

Contributing: Barbara Hansen 
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Forbes magazioe article 

littp://www.forbes.coiii/home/free_forbes/2007/0212/096.htinl 
Shell Games 

Elizabeth MacDonald 02.12.07 

With DO federal oversight, the states are helping to shelter crooks, money launderers 
and, possibly, terrorists. 

Shawqi Omar has been cooling his heels in a U.S. military brig in Iraq since he was 
arrested in Baghdad in October 2004. The 44-year-old Kuwaiti native with American and 
Jordanian citizenship was charged, along with the late terrorist and leader of al Qaeda in 
Iraq, Abu Musab al- Zarqawi, with plotting an aborted chemical attack on the Jordanian 
intelligence agency. The FBI has also taken an interest: Five of Omar's relatives have 
been charged with using U.S. shell companies in Utah and California to commit bank 
fraud and money laundering and possibly to fund terrorist activities in the Middle East. 
One defendant has copped a plea to accusations of fraud and money laundering and 
awaits sentencing; three others have pleaded not guilty, and one was dismissed for 
medical reasons. "The fact that U.S. shell corporations can be used to commit criminal 
activity is increasingly a major weakness in our system," says Gregory Bretzing, 
supervisor of the FBI's joint terrorism task force in Salt Lake City. 

Once ideal vehicles for tax evasion, shell companies— that is, corporations with no 
operations, no employees and no physical assets-have lately become shelters for far 
more nefarious criminal activities, says Stuart Nash, an associate deputy attorney general 
at the Justice Department. Crooks benefit in several ways. A U.S. company address lends 
credibility in global trade and painless access to American bank accounts. And thanks to 
loose laws of incorporation in many states, it's easy for offenders to remain anonymous— 
and to elude the authorities. Unlike publicly held companies, private entities are not 
obliged to reveal ownership. And without such information the police come to a dead 
end, unless they can tease the information they need out of bank records. 

How widespread is the problem? No one really knows for sure because the states "have 
no idea who is behind the companies they have incorporated," says Senator Carl Levin 
(D-Mich.), who is trying to force the states to insist on greater transparency. "The United 
States should never be the situs of choice for international crime, but that is exactly what 
the lax regulatory regimes in some of our states are inviting." The Financial Crimes 
Enforcement Network, the U.S. Treasury bureau investigating money laundering, says 
roughly $14 billion worth of suspicious transactions involving private U.S. shells and 
overseas bank accounts came in from banks from 2004 to 2005, the latest Treasury data 
available. That's up from $4 billion for the long stretch between April 1996 and January 
2004. Now, estimates the FBI, anonymously held U.S. shell companies have laundered 
$36 billion to date just from the former Soviet Union. 

State governments provide plenty of cover for bad guys. Every year they incorporate 1.9 
million or so private companies, but no state verifies or records the identities of owners, 
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much less screens ownership information against criminal watch lists, according to a 
study by the Government Accountability Office. "You have to supply more information 
to get a driver's license than you do to form one of these nonpublicly traded 
corporations," says Senator Levin. 

In many cases the documents of incorporation require only a company name, an address 
where official notices can be sent and the names and signatures of folks handling the 
paperwork— not of the owner or controlling shareholder. You can submit the forms in 
person, by mail or, increasingly, via the Web in a process that takes from 5 minutes to 60 
days, depending on the state. The median fee is $95. A network of registration agents 
here and abroad help set up a vast number of shells each year. Once the minimal work is 
complete, the corporation, a perfectly legal entity, can conduct business and, in many 
cases, open a bank account. 

Why doesn't Delaware crack down on anonymous incorporation? It would be a futile 
gesture; the crooks would just take their business to Nevada. Also note that chartering 
out-of-state corporations is a big industry in an itty-bitty state, which brought in $4.6 
million a year in franchise fees in 2005 and kept many a lawyer occupied in Wilmington. 
Richard Geisenberger, Delaware's assistant secretary of state, says investigating the 
owners of new corporations would be untenable. "Costs are tremendous, and benefits are 
likely to be illusory," he says. "Crooks will give you false information absent a 
verification system." Then there's a "principle" at stake. "Consensus is that having 
disclosure of all of the shareholders would violate privacy and be a major burden to the 
state's resource allocation," says Laurie Flynn, chief legal counsel for the secretary of 
state of Massachusetts. "We have to stop terrorism, but we need to keep commerce 
[flourishing]." 

Given the paucity of information, nailing criminals means relying on bank records. That's 
what happened in the Omar case. Shawqi Omar's relatives used two shell companies 
incorporated in Salt Lake City and San Diego, as well as two other front companies, to 
defraud local banks of at least $327,000 taken in the form of loans. The FBI says that, in 
at least one instance, a stateside family member wired $1 50,000 to an account in Amman, 
Jordan. The bureau is investigating whether that money was used to fund terror in Iraq. 

Sometimes it's a foreign investigator who gets stonewalled. Authorities from overseas, 
mostly from Russia and Ukraine, sent in 143 demands for private-company data to the 
Justice Department in 2005. They almost always came away empty-handed. Uncle Sam 
couldn't investigate, much less prosecute, a Nevada corporation it declines to name that 
received 3,700-plus suspicious wire transfers totaling $81 million from such locations as 
the Bahamas, British Virgin Islands, Latvia and Russia. The situation has made a 
mockery of American demands that other nations do more to stop financial crimes. The 
U.S. has been pressuring the Financial Action Task Force on Money Laundering, a 33- 
nation organization Washington helped set up in 1989. 

The shell problem was spectacularly demonstrated in the Bank of New York (nyse; BK - 
news - people I case. Peter Berlin, a Russian immigrant, with the help of his wife, Lucy 
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Edwards, a Russian national as well, and a bank vice president, opened up accounts in 
1996 at the bank for two private shells, Benex International and DECS International. 
According to allegations in a criminal case, they laundered $7 billion over the next three 
and a half years. The money came from Russian businessmen seeking to duck customs 
duties and hide profits from tax authorities. Convicted of money laundering, Berlin and 
Edwards were given five-year suspended sentences and six months' house arrest; they 
were ordered to pay fines of $20,000 apiece and pay the IRS $685,000. 

Bank records helped finger Garri Grigorian, a 44-year-old native Russian. He struggled 
with a job at a fast-food joint in Sandy, Utah, then opened a deli-and, according to the 
feds, from October 1998 through January 2001 he laundered $133 million on behalf of 
customers of Intellect Bank in Moscow. He did it by setting up two U.S. shells and 
opening bank accounts to give the appearance of legitimate wire transfers to and from 
Intellect Bank. For his troubles he got $800,000 and interests in an apartment building 
and a golf course. Grigorian was caught because he made the mistake of using his own 
name to set up a bank account. He was sentenced in August 2005 to 5 1 months and 
ordered to pay $17 million in restitution to Russia for unpaid taxes and customs duties on 
money transferred out of that country. 

Sometimes these schemes imperil strategic interests. Uncle Sam has charged Evgeniy O. 
Adamov, Russia's former atomic energy minister, and Mark Kaushansky, a onetime 
Westinghouse engineer, of using a couple of U.S. shells to divert $15 million that was 
supposed to upgrade nuclear safety at power plants in Russia and eastern Europe. In 
September Kaushansky pleaded guilty in federal court to conspiracy and tax evasion. 
Adamov is being tried in Russia. 

Incorporation agents are not shy about promoting the privacy offered by U.S. laws. 
Atrium Incorporators of London promotes Delaware on its Web site as "an offshore tax 
haven for non-U. S. residents." Advantages; "Owners' names are not disclosed to the 
state,” and "the company is not required to report any assets." Another Web site, 
corp95.com, promises that for as little as $69, plus filing fees, it can set up a corporation 
in Nevada, which "may provide for anonymous ownership and bearer shares." The site 
also offers "shelf corporations, already incorporated businesses that have sat dormant 
but have some operating history. 

"The upside is, you can develop a credit history easier with a shelf company," says 
Wayne Andre, 59, who runs Nevada First Holdings in Las Vegas, which offers shelf 
companies— and much more-to convince creditors that a shell is really in business. Andre 
also rents out his own employees to serve as directors or officers to a prospective 
company in order to help the real owners "retain a higher level of anonymity," a company 
advertisement says. Such execs for hire can use their own names to obtain an employer 
identification number from the IRS on behalf of the new company's owners. And if you 
need a business address or telephone services, Nevada First can help there, too; it has 
already assigned 1,800 addresses for "suites" within its Vegas offices. 
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As for hanky-panky among his clients, "We don't have a single company we know of 
that's done criminal activity," says Andre. Yet he himself took a wrong turn. In 1998 he 
pleaded guilty to embezzling $2 million from his clients and was later sentenced to four 
years in prison. Using the name Wayne McMiniment at the time, he offered incorporating 
services and set up bank accounts but retained signature authority over them, diverting 
funds, supposedly headed for offshore accounts, for his own "lavish lifestyle," says a 
court document. 

Other shell promoters have ended up in the slammer. Paul D. Harris of Elizabeth, Colo, 
was sentenced in January 2006 to five and a half years in prison on tax fraud charges. 
Through his company. Tower Executive Resources of Denver, Harris set up shells used 
to conceal $9 million in taxable income for clients, who sheltered funds in secret bank 
accounts in the Turks and Caicos Islands and other offshore hideaways. 

What's to be done? "The systemic vulnerability we face in the United States from shell 
companies can only be addressed by Congress through legislation to specifically regulate 
shell companies," says Dennis M. Lormel, senior vice president of Corporate Risk 
International in Reston, Va., the former chief of the financial crimes section in the FBI. If 
the states don't fix the problem themselves. Senator Levin says he will have to introduce 
legislation seeking a uniform standard. His solution: require states to force owners of 
companies they incorporate to disclose the owners' names on state incorporation forms. 
But there seems to be little urgency among his peers. 
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Richard J. Geisenberger 
Invited Testimony 
United States Senate 

Committee on Homeland Security and Governmental Affairs 
Permanent Subcommittee on Investigations 

The Honorable Norm Coleman, Chairman 
The Honorable Carl Levin, Ranking Minority Member 

November 14, 2006 

Mr. Chairman and Members of the Subcommittee: 

Thank you for this opportunity to address the Subcommittee and to provide testimony on 
behalf of the State of Delaware in response to the Subcommittee’s letter of November I, 
2006 and to share our observations and comments on the Government Accountability 
Office (GAO) report entitled Company Formations: Minimal Ownership Information Is 
Collected and Available (the “GAO report”) as well as Chapter 8 of the December 2005 
U.S. Money Laundering Threat Assessment (the “MLTA report”), and Section 5. 1 of the 
Third Mutual Evaluation Report on Anti-Money Laundering and Combating the 
Financing of Terrorism: United States of America (the “FATF report”) (together the 
“Reports”). 

My name is Rick Geisenberger, and I am Delaware’s Assistant Secretary of State as well 
as the Director of the Delaware Division of Corporations. I have served in this position 
for the past six years. 1 wish to thank the numerous corporate and alternative entity law 
attorneys in Delaware who have assisted the State in preparing this testimony. 

Our testimony specifically responds to the eight matters raised in the Subcommittee’s 
letter as follows: 

(I) The approximate number of non-publicly traded corporations and limited liability 
corporations (hereinafter “corporations”) formed in Delaware each year; the 
procedures typically used to form corporations in Delaware, including the role of on-line 
procedures and registered agents; the typical amount of time required by Delaware 
authorities to form a corporation; and the typical fees charged. 

Under the federal system in the United States, each state and the District of Columbia has 
the authority to charter corporations and other business entities. As noted in the GAO 
report, along with Florida, California, and New York, Delaware is one of the largest 
filing offices in the United States. Just over half of all publicly traded companies in the 
United States are incorporated in Delaware including 61% of Fortune 500 companies. 
Last year, 1 19 initial public offerings (IPO’s) or 73% of all IPO’s on U.S. exchanges 
were incorporated in Delaware. 
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Delaware officials including our Governor and Congressional Delegation have traveled 
the world telling the Delaware story to corporate attorneys, venture capitalists, large 
institutional investors and others that advise businesses on where to incorporate. The 
Delaware story is a compelling one — modem and flexible laws that are updated 
annually to enable businesses to structure their internal affairs in ways that meet changing 
business conditions, a highly regarded judiciary that has written much of the modem case 
law on fiduciary duties, a well-developed corporate and legal services industry in our 
State that is expert in the application of Delaware corporate law and active in its 
development, unparalleled service and responsiveness from the Delaware Division of 
Corporations which handles complex documents efficiently and effectively, and an 
elected leadership in Delaware with an enduring commitment to ensuring the continued 
success of our corporate laws. 

Due to these strengths, in 2005, more than 133,000 new, non-publicly traded 
corporations, limited liability companies, limited partnerships, general partnerships and 
statutory trusts made Delaware their legal domicile. As of November 4, 2006 there were 
753,684 active domestic business entities and 9,397 active foreign entities (that is, having 
their legal domicile in a Jurisdiction other than Delaware) on the State’s corporate record. 
The legal entities incorporated in Delaware and other States represent every segment of 
the nation’s economy including the for-profit, religious, governmental and charitable 
sectors. 

At one end of the spectmm are large, well-capitalized public and privately held 
companies. Delaware is the legal home of thousands of publicly traded companies such 
as General Motors, Google and the New York Stock Exchange. Delaware is also home 
to many large privately held firms. Some of these firms, such as Cargill and Cox 
Enterprises, have millions of authorized shares held by thousands of beneficial owners. 
Some of the largest closely held corporations in America such as Mars Incorporated are 
Delaware business entities. A significant percentage of the legal entities formed in 
Delaware are subsidiaries or affiliates of such large firms, and are created for the purpose 
of arranging the financings, asset-backed securitizations, mergers and acquisitions, roll- 
ups, investment vehicles and strategic alliances in which those large businesses engage. 

At the other end of the spectrum are small Mom & Pop businesses, private investment 
and real estate vehicles as well as religious, charitable and civic organizations. Due to 
the wide diversity of types of businesses formed in Delaware and the importance of speed 
and efficiency to large multi-national corporations, the Delaware Division of 
Corporations has developed a variety of innovative services to meet the business needs of 
such companies. For example, while some documents filed via paper might take a week 
or more to be approved by the State, the typical document is processed within 24 hours of 
receipt. It is not uncommon for large corporations to pay for expedited service options 
enabling documents to be processed in under an hour. The typical formation fee paid to 
the State is $90 plus a $30 fee for a certified copy of the formation document. Expedited 
service fees range from $40 to $1,000 depending on the level of expedited service 
requested. 
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(2) The extent of beneficial ownership information typically obtained by Delaware 
authorities during the incorporation process, including initial incorporation and period 
reporting requirements; why corporations but not limited liability corporations are 
required to file annual reports in Delaware; and Delaware policy on establishing 
corporations that issue bearer shares. 

As noted in the Reports, neither Delaware nor other states’ filing offices obtain beneficial 
ownership information, either at the time of formation or through periodic reports. It 
should be noted that the purpose of a public filing by a company has never been to 
ascertain beneficial owners. Rather the purpose of the public filing is to create a public 
record of the existence of a legal entity, the state or country of its legal domicile, and its 
address for service of process. 

Like many corporation laws in other states, the Delaware General Corporation Law 
(“DGCL”) does require that corporations file with the Delaware Secretary of State an 
annual report that includes the names and addresses of all of the corporation’s directors, 
one officer and the number and description of authorized shares of stock. For several 
reasons outlined below, these reporting requirements do not readily fit the legal structure 
of Delaware limited liability companies. 

First, from its inception, the Delaware Limited Liability Company Act (“DLLCA”) has 
been a contract-oriented statute, modeled largely on Delaware’s successful partnership 
laws. It was not modeled on the DGCL and as a result, the DGCL’s annual report 
requirement was not replicated in the DLLCA. 

Second, while Delaware corporations have a predictable form of governance, there are 
limitless options available for managing a Delaware limited liability company. Except in 
the rarest of situations, Delaware corporations are managed by a board of directors, and 
the DGCL contains numerous provisions regarding the manner in which such boards 
function and govern the corporation. By contrast, the DLLCA does not require any 
particular form for the management of a Delaware limited liability company, but rather 
leaves that to determination of the parties (“members” in limited liability company 
parlance). The DLLCA does provide a default rule for management by the members in 
the event the contract among the members does not otherwise provide. 

Third, the DGCL contemplates an annual election of directors and it often follows that 
there is a change in officers at the same time. The annual report provides a useful means 
of making such annual changes in the composition of the board of directors and senior 
management a matter of public record. Unlike the DGCL, there is no analogous mandate 
for periodic elections under the DLLCA. Indeed, in many instances, management does 
not change in a predictable timeframe and sometimes not at all during the life of a 
Delaware limited liability company. Because a limited liability company is a creature of 
contract, the parties are generally already aware of the identity of the party or parties 
managing the limited liability company. To the extent parties desire to provide for a 
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notice requirement similar to the information rights afforded by the annual report of a 
Delaware corporation, they may do so by way of the agreement among them. 

Fourth, in contrast to the DGCL, the DLLCA reflects an almost completely contract- 
oriented approach to intra-entity relationships. Whereas the DGCL provides stockholders 
with access to information (e.g., the name and addresses of directors) by way of a 
statutory mandate, the DLLCA allows parties to the contract governing a Delaware 
limited liability company to provide similar information rights by way of that agreement, 
if desired. Thus, the absence of an annual report analogous to the requirement under the 
DGCL illustrates this principle that Delaware limited liability companies are creatures of 
contract. 

With respect to bearer shares, the DGCL Section 158 was amended in 2002 to clarify 
what had previously been generally understood: “A corporation shall not have power to 
issue a certificate in bearer form.” For limited liability companies, bearer shares, or 
bearer limited liability company interests, are neither specifically permitted nor 
specifically prohibited under the DLLCA. Based on the experiences of a number of 
leading Delaware lawyers who practice in the field, bearer limited liability company 
interests are not used. While theoretically it might be possible for the contract governing 
a limited liability company to be drafted to permit bearer shares, the DLLCA is not 
structured to facilitate this. On the contrary, the default rules of the DLLCA contemplate 
that all members of a limited liability company generally be known by the limited 
liability company, just like all partners of a partnership are generally known by the 
partnership. 

(3) The role and legal responsibilities of third party agents paid to assist in the formation 
of Delaware corporations, including whether they are required to obtain and verify 
beneficial ownership information; and Delaware procedures for overseeing the actions of 
such company formation agents; 

Businesses typically form legal entities with the assistance of a third party such as an 
attorney, an accountant or a company formation agent. Some companies submit 
formation documents without the assistance of a third party. Some company formation 
businesses in Delaware have requested and been granted “online access” to the Delaware 
Corporation Information System (DCIS) by the Division of Corporations. This access 
permits such businesses to view certain public information in the State’s database and 
enables “imaging” agents to scan and automatically transmit images of corporate 
documents to State officials. This system dramatically improves the State’s efficiency 
and timeliness in the processing of complex corporate filings. 

In exchange for such access, each of the State’s 54 authorized online agents sign a 
contract with the State agreeing to comply with a variety of policies set by the Division. 
The contract is broadly drafted to permit the State to deny, revoke, or suspend online 
access to an agent or its officers, directors, partners, owners or key employees that 1) do 
not satisfy the minimum statutory qualifications to serve as a registered agent in 
Delaware; 2) have a criminal background or are known to associate with persons of 
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nefarious backgrounds or disreputable characters; 3) demonstrate financial 
irresponsibility in dealings with the Secretary of State; 4) demonstrate a pattern of 
submitting documents which contain inaccuracies or false statements; 5) fail to be 
responsive in addressing questions and concerns of the Secretary of State; 6) fail to 
comply with the laws and regulations of federal, state or local governments; or 7) have 
information coming before the Secretary of State related to the agent’s competency, 
financial capability, honesty, integrity, reputation, habits or associations. The State does 
deny online access to company formation agents that fail to meet these standards. 

Many company formation businesses in the State also offer registered agent services to 
their customers. Every company in the State is required to have a registered agent in the 
State to accept service of process. The registered agent may be the company itself, an 
individual resident of the State, or another legal entity. Registered agents are required 
under Delaware law to maintain a business office in the State which is generally open, or 
if an individual, they are required to be generally present at a designated location in the 
State at sufficiently frequent times to accept service of process and forward State 
correspondence to the entities they represent. There are more than 32,000 registered 
agents in the State of Delaware. The vast majority of registered agents in Delaware 
(more than 96%) represent three or fewer business entities. 

We, of course, share the concern of federal law enforcement officials that business 
entities ought not to be formed for illicit purposes. In June 2006, the State adopted 
legislation designed to ensure that law enforcement will have better access to information 
that identifies a person who is acting as a representative of a Delaware business entity. 
Under this new legislation that takes effect on January 1 , 2007, every Delaware business 
entity will be required to provide to their registered agent and to update from time to time 
the name, business address and business telephone number of a natural person who is an 
officer, director, employee or designated agent of the business entity who is authorized to 
receive communications from the registered agent. Every registered agent will be 
required to retain such information in paper or electronic form for every entity they 
represent. 

Delaware has also become the first state in the nation to adopt legislation responding to 
concerns expressed by law enforcement regarding illicit practices of registered agents. 
Delaware has approached this issue from two angles. First, Delaware is making a 
conscious effort to ensure that the State gathers more information on companies engaged 
in the registered agent business. Effective January 1, 2007, 237 registered agents in 
Delaware — those representing directly or through affiliates 50 or more business entities - 
- will be required to meet additional qualifications as “Commercial Registered Agents”. 
Commercial Registered Agents in Delaware will be required to maintain a Delaware 
business license, have generally present in their office an officer, director or managing 
agent, and provide to the State such information identifying and enabling communication 
with the Commercial Registered Agent as the Secretary of State shall require. For the 
first time, the Secretary of State will be explicitly authorized to refuse to file documents 
on behalf of any registered agent that fails to meet the qualifications for being a 
registered agent. In addition, the new legislation creates a mechanism allowing the 
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Delaware Court of Chancery to enjoin any person or entity from serving as a registered 
agent for failure to meet the qualifications to be a registered agent; for conviction of a 
felony or crimes involving dishonesty, fraud or moral turpitude; or, for being engaged in 
conduct in connection with acting as a registered agent that is intended or likely to 
deceive or defraud the public. We believe that these new provisions of Delaware law 
will have the desired deterrent effect while continuing to enable legitimate business 
entities to conduct their affairs quickly, at minimum cost and without deterring economic 
activity and business investment by impinging on privacy. 

(4) The extent to which Delaware permits the use of nominee shareholders, directors, 
and officers for corporations formed in the United States, and the justiflcations for the 
use of such nominees in the United States. 

Directors: DGCL Section 141(b) establishes that directors must be natural persons (“The 
board of directors of a corporation shall consist of 1 or more members, each of whom 
shall be a natural person”). 

By default rule under the DLLCA, the members of a Delaware limited liability company 
share authority to manage the affairs of the entity. By contractual arrangement, however, 
the DLLCA permits the use of other management structures, including ones where the 
parties with managerial control are acting in a representative capacity on behalf of the 
members or other interested parties. The flexibility in the DLLCA in this regard 
responds to the personal, tax and business needs of contracting parties and is consistent 
with the overall contractual nature of limited liability companies. A party acting in such 
a representative capacity (i.e., a “nominee”) need not be a natural person and may be 
another entity. For example, an individual (e.g., a parent) acting as trustee on behalf of 
beneficiaries (e.g., her children) may in her trustee capacity legally become a member of 
a Delaware limited liability company and as such manage the Delaware limited liability 
company; an investor in a Delaware limited liability company may be entitled to 
nominate a firm (e.g., a financial services firm) to manage some aspect of the Delaware 
limited liability company’s business (e.g., formulating and executing its investment 
strategy) and that “nominee” manager legally may do so. Contracting parties demand 
flexibility to achieve legitimate tax, business and other goals, and the foregoing are Just 
several examples of the limitless options available in structuring the management of a 
limited liability company. 

Officers: The DGCL no longer explicitly establishes that officers must be natural 
persons. Until 1998, however, the statute governing the selection of corporate officers 
(Section 142(b)) implicitly recognized that officers must be natural persons, providing 
that “[e]ach officer shall hold his office until his successor is elected and qualified or 
until his earlier resignation or removal.” (emphasis added). In 1998, in the interest of 
removing gender distinctions throughout the DGCL, the words “his” were eliminated in 
favor of the term “such officer’s.” This amendment was not intended, however, to 
expand Section 142 to permit non-natural persons to serve as corporate officers. To our 
knowledge, moreover, it remains universal practice that officers of Delaware corporations 
are natural persons. 
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The DLLCA does not require that a Delaware limited liability company have any 
officers. By contractual arrangement, however, a Delaware limited liability company 
may have one or more “officers.” Under the DLLCA, a person who is an officer of a 
Delaware limited liability company need not be a natural person and may be an entity. 

As discussed with respect to directors, the management of a Delaware limited liability 
company may be structured in a manner that such an officer is acting in a representative 
capacity. As noted above, the DLLCA’s flexibility in these respects furthers legitimate 
interests. 

Stockholders: Like the Model Business Corporation Act,’ the DGCL and the DLLCA 
permit persons to hold formal or nominal title to shares or other equity interests in the 
name of other persons as beneficial owners. Taking advantage of that flexibility, the 
large majority of equity securities traded on the national securities exchanges and 
national securities markets are held in “street name,” by depository nominees for the 
benefit of banks and brokers who, in turn, hold such securities for the benefit of clients as 
beneficial owners. The identities of the beneficial owners are largely unknown to the 
corporations or other entities that issue such securities. The Depository Trust Company, 
a principal securities clearinghouse, reports that it “retain[s] custody of almost 2.5 million 
securities issues worth about $28.3 trillion, including securities issued in the United 
States and more than 100 other countries.”^ It is therefore no understatement to say that 
without business entity laws permitting such nominee ownership, the equity capital 
markets in the United States would collapse as unmanageable. 

In addition, flexibility as to the manner of ownership of stock and limited liability 
company interests fosters investment and capital formation (by securing for investors the 
limited liability that accompanies the use of a separate legal entity as the investment 
vehicle) and promotes efficiency (by enabling investment at the entity level). For 
example, an institutional investor (e.g., an insurance company or a pension plan) or a 
private investment firm may purchase interests in an investment fund created in the form 
of a Delaware limited liability company; two corporations may invest in a separate joint 
venture corporation or Delaware limited liability company in order to pursue a strategic 
alliance, and that investment vehicle in turn may make investments in other business 
entities for purposes of carrying out the strategic alliance; an individual (e.g., a parent) 
acting as trustee on behalf of beneficiaries (e.g., his children) legally may hold in his 
trustee capacity an economic interest in a Delaware limited liability company created to 
own real estate or other investment property. 

(5) The approximate number of requests made over the last five years by law enforcement 
for beneficial ownership information related to Delaware shell corporations, and the 
extent to which the state was able to provide that information. 

All documents filed with the Delaware Secretary of State are public information. The 
Secretary of State responds to hundreds of thousands of requests annually for copies of 


' See Model Business Corporation Act §7.23 (“Shares Held by Nominees”) 
^ http.7/www.dtcc.com/AboutUs/affiliates.htm?shell=false. 
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such documents and certificates of good standing. Delaware does not track the number 
of requests made for beneficial ownership information. We field daily requests for 
beneficial ownership information from citizens and/or members of the media that may, 
for example, be interested in researching the ownership of a particular privately-held 
investment or real estate venture. However, since federal, state and local law 
enforcement officials are already well aware that states do not track such information, we 
seldom receives such requests from law enforcement. We do, however, field frequent 
requests from law enforcement for annual reports, registered agent information and 
copies of company filings. Sometimes these requests come in the form of a subpoena 
although it is the position of the Division that requests for public information do not 
require a subpoena. The Division occasionally receives subpoenas requesting non-public 
information such as ad-hoc reports prepared by the State or information on depository 
accounts maintained at the State on behalf of customers of the Division. The State of 
Delaware fiilly cooperates with law enforcement and tax authorities in ail such matters. 

(6) Any information the state may have on the extent to which the lack of beneficial 
corporate ownership information in state records can impede or has impeded domestic 
and international law enforcement investigations. 

The State has no specific knowledge of the extent to which the lack of beneficial 
ownership information by federal, state and local government records impedes or has 
impeded domestic and international law enforcement investigations. 

(7) Delaware 's views of (a) the GAO report; (b) Chapter 8 of the December 2005 report, 
U.S. Money Laundering Threat Assessment, issued jointly by the Departments of Justice, 
Treasury, Homeland Security and others; and (c) section 5.1 of the 2006 Financial 
Action Task Force report, Third Mutual Evaluation Report on Anti-Money Laundering 
and Combating the Financing of Terrorism; United States of America, each of which 
addresses the issue that the United States does not obtain beneficial ownership 
information for shell corporations formed within U.S. borders. 

The stated concern of the Reports is money-laundering, that is, the use of corporations 
and other business entities, the owners of which are anonymous, to facilitate illegal 
transactions. The ostensible solution offered by these Reports appears to be having each 
of the 5 1 jurisdictions in the United States impose a mandatory rule that would require 
companies to identify who their beneficial owners are, and then make that information 
available to the State and, perhaps, to the public. 

In summary, it is the view of Delaware that (i) a beneficial ownership reporting system 
that included public companies would be a logistical and costly nightmare for 
corporations; (ii) even a self-reporting system that exempted public companies and their 
"affiliates" would have immense verification costs and definitional administrative 
problems;^ and (iii) as applied to non-public companies, such a system would impose 


^ First, it will be difficult for the State to determine who would qualify as an "affiliate” 
under such an exemption. Second, since it is a self-reporting system, there is little doubt 
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costs on legitimate private businesses that seem vast in relation to benefits that are at best 
uncertain. 

Part A of this portion of our testimony sets the stage for our comments on the GAO, 
MLTA and FATF reports by providing a brief summary of the concepts of record and 
beneficial ownership under Delaware law, as well as the current record-keeping 
requirements imposed on corporations governed by the DGCL. Part B of this portion of 
our testimony provides specific responses to the Delaware corporation law issues raised 
in the Reports. 

A. Delaware State Law Concepts of Record and Beneficial Ownership 

A "stockholder" under the Delaware General Corporation Law (the "DGCL”) has 
historically been considered to be the "holder of record," and not the "beneficial owner" 
of a company's shares. The same is true in those states that have adopted the Model 
Business Corporation Act (the "Model Act").'* In part, the law— both in Delaware and 
elsewhere- has developed this way for practical reasons. For example, Delaware 
corporations rely on a list of record holders in order to determine which of their 
stockholders are entitled to notice of a stockholder meeting. In contrast, corporations are 
not required to send notice of stockholder meetings to beneficial owners. This is because 
such a requirement would impose an unfair responsibility on the corporation to uncover 
all persons who hold a beneficial interest in its stock. Indeed, sorting through the various 
layers behind beneficial ownership would result in a logistical nightmare for the 
corporation (private companies included). It would also compromise the efficiency and 
certainty that reliance on a list of record holders provides to corporations. 

Under the DGCL, record holders are considered the "stockholders" of a company, 
Delaware corporate law has traditionally limited the rights of stockholders to 
stockholders of record,^ and has long recognized the "rule that a corporation may rely on 
its stock ledger in determining which stockholders are eligible to vote or exercise the 
important rights of a stockholder."* In fact, a corporation satisfies its obligations to its 
stockholders by communicating with record holders and is not required under Delaware 


that potential money-launderers will report that they are eligible affiliates of a public 
company and, the State, for all intents and purposes, could not easily determine their 
status. 

Model Business Corporation Act §7.23, Official Comment (“Traditionally, a 
corporation recognizes only the registered owner as the owner of shares.”). 

* For decades the Delaware Supreme court has consistently defined the term 
"stockholder" as a holder of record. See In re Giant Portland Cement Co., 26 Del. Ch. 32 
(Del. Ch. 1941); Salt Dome Oil Corp. v. Schenck, Del. Supr., 28 Del. Ch. 433, 41 A.2d 
583, 589 (1945); CarlM. Loeb, Rhoades & Co. v. Hilton Hotels Corp., Del. Supr., 43 
Del. Ch. 206, 222 A.2d 789 (1966); ENSTAR Corp. v. Senouf, Del. Supr., 535 A.2d 1351, 
1354 (1987); Shaw v. Agri-Mark, Inc., 663 A.2d 464, 469 (Del. 1995); Haft v. Dart 
Group Corp., 1997 Del. Ch. LEXIS 46 (Del. Ch. 1997). 

* See Shaw, 663 A.2d at 469. 
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law to identify and disclose all of its beneficial owners. For example, Delaware law does 
not require corporations to send notice of stockholder meetings to beneficial owners or 
accept demand for appraisals from beneficial owners.’ 

This is so because corporations must have a practical means by which they can ascertain 
the names of the individuals with whom they need to communicate in regard to corporate 
transactions, or other significant corporate events,* Using the list of record holders 
provides "order and certainty," by allowing corporations to deal freely with the registered 
holders without having to investigate the beneficial ownership of its stock.’ According to 
the Supreme Court of Delaware: 

The corporation ought not to be involved in possible misunderstandings or 
clashes of opinion between the non-registered and registered holder of 
shares. It may rightfully look to the corporate books as the sole evidence 
of membership.'® 

A contrary rule, such as the rule contemplated by the Reports, would amount to an 
unreasonable burden on corporations. It would also compromise the certainty and 
expediency that relying on a list of record holders provides to corporations. Corporations 
would be faced with the near impossible task of uncovering, on a continuous basis, all 
persons who hold an interest in their stock, whether through a business entity, trust, or 
some other form of ownership. 

Indeed, to comply with such a rule, public corporations would have to sift through 
various levels of the holders of stock, including the brokerage houses, banks, depositories 
and other nominees, to discover the identity of their beneficial owners (who had chosen 
to have those entities register their respective shares). Such a task would be incredibly 
time-consuming and costly. This is especially true for large private companies that have 
a number of shareholders who spread out their ownership and hold shares in multiple 
trusts, or some other business entity. 


' See Gilliland v. Motorola, Inc., 859 A,2d 80, 85 (Del. Ch. 2004) (holding that the 
corporation satisfies its notice obligation under section 262 by sending notice to the 
brokers or fiduciaries, and is not required to send notice to the beneficial owners.); see 
also Edgerly V. Hechinger, 1998 Del.Ch. LEXIS 177 (Del.Ch. 1998) (holding that only 
a holder of record can demand an appraisal); Bandell v. TC/GP, Inc., 1996 Del. LEXIS 
23, Del. Supr., No. 247, 1995, Berger, J. (Jan. 26, 1 996) (ORDER) (holding that an 
appraisal action must be filed by the record owner). 

* See In re Northeastern Water Co., 28 Del. Ch. 139, 150-15! (Del. Ch. 1944) (holding 
that "failure to have shares registered so as to indicate an interest in others than the 
registered holder may reasonably be deemed a manifestation of intent that the corporation 
should deal freely with the registered holder as the true owner without investigating his 
authority."). 

’ Salt Dome Oil Corp., at 441 A.2d at 589. 

'°ld. 
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Apart from concern about the impact on corporations, there are nearly countless 
situations in which disclosure of beneficial ownership information of privately held firms 
would run counter to legitimate personal or business interests of equity owners: 

(1) An investment fund, sponsored by an investment management firm, may take 
the form of a Delaware limited liability company. A listing of the investors in 
that Delaware limited liability company might effectively constitute the client list 
of the sponsor, which clients have been identified and cultivated by the sponsor at 
considerable effort and expense. Disclosure of the investors’ identities in that 
case would permit a competing investment management firm to obtain and 
potentially trade unfairly on the sponsor’s proprietary client list. Indeed, because 
investment management firms commonly invest in each other’s investment 
vehicles, there are compelling competitive reasons not to reveal to the limited 
liability company investment vehicle the information as to the beneficial 
ownership of its various investors. 

(2) A joint venture between two large companies, created for the purpose of 
developing a new manufacturing process, may take the form of a Delaware 
corporation. The mere existence of this joint venture relationship may be a 
sensitive business matter. Disclosure of the alliance could unfairly advantage 
rival firms by providing insight into their competitors’ business initiatives and 
strategies. 

(3) A Delaware limited liability company may be used as a personal estate 
planning vehicle. Many non-public Delaware limited liability companies hold 
significant “family” investments or other family assets or serve as a private 
mutual fund permitting family members to participate in a controlled investment 
structure. Disclosure of the beneficial ownership of the Delaware limited liability 
company in that circumstance could intrude on a family’s realistic expectation 
that such sensitive matters will remain private. Moreover, disclosure of the 
beneficial owners could expose the family members to harassment by persons 
seeking to invade the family assets or expose a family member to actual physical 
danger. 

B. Responses To Delaware Corporation Law Issues Raised In The Reports. 

1 . The GAO Report - The GAO Report is generally balanced and factually 

accurate in describing the types of information collected by States, such as Delaware, in 
connection with the formation of corporations. However, because the GAO Report was 
completed in April, 2006, it does not take into account the changes Delaware made this 
summer to its statutes as described in Section 3 of this testimony. 

The GAO Report is important in that it highlights some of the practical problems and 
administrative challenges that requiring collection of beneficial ownership information in 
connection with the formation and maintenance of corporations would create. For 
example, many states, including Delaware, do not have the physical capacity, either in 


STMT - Geisenberger{Delaware)-doc 


u 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm00312 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



307 


staffing or technology, to assemble and maintain this information themselves. Indeed, in 
Delaware, such a requirement would require legislative action to mandate the provision 
of such information to the State or to registered agents. 

Even if such a system were imposed, verifying information about beneficial owners at 
formation would be difficult, if not impossible, given the reasons for and timing of the 
formation of corporations. For example, a law firm may be instructed to form an 
investment vehicle for a client before the ownership of the entity is even determined. In 
addition, beneficial ownership information may (and frequently does) change following 
formation, and it would not be practical to require Delaware or registered agents to 
enforce reporting requirements regarding such changes. Moreover, many persons 
forming new corporations are themselves entities, such as public corporations and 
investment professionals, who are Udcing advantage of the benefits of the corporate form 
for legitimate business reasons, such as limiting liability exposure or facilitating more 
affordable borrowing rates through the use of so-called "bankruptcy remote" entities. 

Finally, we share the concern expressed in the GAO Report that the experience of other 
jurisdictions could be repeated in Delaware and other states if this type of inquiry is 
mandated. It is hard not to envision a drop in the number of entities formed in the United 
States and a corresponding flight of capital if the beneficial ownership reporting 
requirements contemplated by the GAO Report are imposed. 

2. MLTA Report - Chapter 8 of the MLTA Report (“Shell Companies and 
Trusts”) is flawed in several important respects. 

First, the specific reference in Chapter 8 to a “handful of U.S. states,” and its 
identification and study of Delaware, Nevada and Wyoming, create the incorrect 
impression that Delaware offers what the report describes as “cloaking features” that are 
distinct and more protective of privacy than what most if not all other states also offer. 
This is not the case. The Model Act - the template for the majority of corporate statutes 
outside ofDelaware- allows for nominee ownership (see §13.03, “Assertion of Rights 
by Nominees and Beneficial Owners”); the Model Act vests in the board of directors the 
discretion to dispense with share certificates (§6.26); unlike the Delaware General 
Corporation Law as recently amended, the Model Act makes no provision for closing 
down commercial registered agents for fraud or the like (see Model Act §§5.01-5.04); 
like Delaware law, the Model Act contains no limitation on share ownership by a national 
of any jurisdiction, regardless of place of residence, and permits the corporation to 
operate worldwide (see, e.g., §3.02(10) (corporate power to “conduct its business ... 
within or without this state”); and like Delaware law, the Model Act requires no annual 
reporting of assets (§16.21). It is misleading to single out Delaware as if it were 
unusually hospitable to business participants seeking privacy for illegitimate purposes. 

Second, Chapter 8 is flawed by an incomplete and cursory assessment of the importance 
of legitimate uses of so-called “cloaking features.” For example, it asserts that 
“allowance of nominee shareholders undermines the usefulness of the shareholder 
register . . . because the shareholder may not be the ultimate beneficial owner.” The 
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suggestion is that this feature of Delaware corporate law is a “cloaking feature” 
conducive to money laundering, but there is no recognition that the ability to hold shares 
in nominee name is central to the operation of U.S. securities markets, among many other 
important legitimate business purposes. Likewise, as an example of a claimed “race to 
the bottom” that creates “a real money laundering threat,” Chapter 8 notes that “a 
Delaware-registered company may be owned by a national of any jurisdiction, regardless 
of his or her place of residence,” and that “the company can be operated and managed 
worldwide . . What is missing is an acknowledgement that the ability to attract 
ownership from all over the world, and the ability to operate in any area of the world, is a 
necessary underpinning of all capital investment in U.S. -chartered entities, and is a 
necessary underpinning of the ability of such entities to conduct business overseas as well 
as domestically, to the great benefit of U.S. investors, taxing authorities and citizens 
generally. 

To be fair, Chapter 8 does acknowledge that shell companies and trusts “are used 
globally for legitimate business purposes.” On the other hand, while it acknowledges that 
shell companies legitimately “serve as a holding company for intellectual property 
rights,” Chapter 8 omits a wide variety of other uses of shell companies in real estate and 
other legitimate investment transactions. Similarly, while Chapter 8 acknowledges that 
trusts “are useful when assets are given to minors or individuals who are incapacitated,” 
it fails to acknowledge the important role of trusts as estate planning devices for families 
of even relatively modest means. 

Third, the “Side by Side Comparison of Wyoming and Nevada and Delaware” at the end 
of Chapter 8 is factually and legally erroneous in quite a few respects. As previously 
noted, Delaware law, just like the Model Act, does allow nominee shareholders and 
permit corporations to dispense with share certificates. The “Side by Side Comparison” 
fails to note either of these points. Likewise, it fails to note that, like the Model Business 
Corporation Act (§§8.50-8.59), Delaware law provides for indemnification of directors 
and officers of corporations. What this has to do with money laundering threats is not 
disclosed in Chapter 8, but the matter is another in which the “Side by Side Comparison” 
is erroneous in an obvious way. 

Finally, it should be noted that much of the content of Chapter 8 was not the independent 
work product of the team that compiled the Threat Assessment. For example, much of 
the text merely rehashes the content of a GAO report that dated from October 2000. The 
“Side by Side Comparison” was copied verbatim from the website of a company 
formation business in Wyoming with no attempt at independent verification. Had 
Delaware officials been consulted regarding this chart and Chapter 8 in general, we could 
have corrected any erroneous information. While we may not agree with the GAO and 
FATF reports in their entirely, both the GAO and FATF, to their credit, took the time and 
effort to visit Delaware and seek input and comment from knowledgeable officials. No 
such effort was made by the authors of the Threat Assessment. This failure of 
communication and consultation by the authors of the Threat Assessment might account 
for its many flaws. In sum, it is our view that Chapter 8 is too cursory, unbalanced and 
inaccurate to be taken as a reliable basis for regulatory judgment in the area it addresses. 
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3. FATF Report - The general premise of Section 5. 1 of the FATF Report is 
correct - Delaware does not require corporations to track beneficial ownership nor does 
it require Delaware corporations to report such information to the registered agent or the 
Secretary of State so that such information is a matter of public record. However, the 
FATF Report is incomplete in a number of respects, and fails to take into account the 
costs and logistical problems associated with a policy of beneficial ownership disclosure, 
as well as the limited benefits to be gained by such a reporting requirement. 

First, the FATF Report makes a somewhat illusory statement when it claims that "there is 
no obligation to file the name of any shareholder or beneficial owner when establishing 
either a corporation or an LLC" in Delaware. The report fails to mention that 
corporations do not ordinarily have beneficial or record shareholders at the moment of 
incorporation. Specifically, pursuant to Delaware General Corporation Law, the 
following sequence of events occurs in forming a corporation: 

(1) The certificate of incorporation is filed with the Secretary of State. (Section 

101 ). 

(2) The certificate of incorporation contains, among other things, the name and 
address of the incorporators or the initial directors. (Section 102) 

(3) An organizational meeting is held where the corporation adopts bylaws and 
elects directors and officers. (Section 108) 

(4) The directors issue stock in the corporation, and the recipients of the shares 
become stockholders of the company after payment for the stock. 

Accordingly, at the formation stage when the certificate is filed, the company has not yet 
issued stock in the corporation. Therefore, it would be inapt to require corporations to 
disclose beneficial ownership at the moment of incorporation. 

Moreover, even if detailed disclosure of stock ownership (once shares are issued) were 
required, it would not provide information about the individuals responsible for the daily 
controls of the corporation. Under Section 141 of Delaware law, the business and affairs 
of a corporation are managed under the direction of the board of directors. The 
stockholders of a corporation are generally not authorized to direct the business of the 
corporation. For example, in the case of a shell corporation with a single shareholder, the 
stockholder generally is not permitted to open bank accounts, sign contracts, or take any 
action to bind the company without specific authorization by the board of directors. 
Therefore, disclosing the identities of beneficial stock holders of such shell companies 
would not necessarily address the concerns of the FATF. 

Second, the collection of beneficial ownership information contemplated by the FATF 
Report goes well beyond the current requirements imposed on Delaware corporations. 

As noted in the FATF Report, the DGCL requires a corporation to maintain information 
about the record ownership of its shares, but does not require corporations to maintain 
lists of its beneficial owners. As explained more fully in Part A of this section, supra, 
under Delaware law, the stockholders of record are recognized as the "official 
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stockholders" of a company. This is because the rights associated with being a 
stockholder of a company are, for the most part, granted to the stockholders of record. It 
is the stockholders of record that are required to provide the corporation with information 
concerning the transfer of stock ownership. In fact, if a stockholder transfers record 
ownership of its shares to another person or entity, and fails to inform the corporation of 
this transaction, the corporation may refuse to permit the transferee to vote the shares or 
otherwise exercise the rights associated with record ownership. 

The proposal contemplated by the FATF Report, which would require corporations to 
disclose changes in beneficial ownership and report such changes to the Secretary of 
State on a continuous basis, would be unduly burdensome and costly, requiring 
corporations and the State to employ a significant amount of resources. Moreover, even 
if the resources were available, such a reporting system would depend on the cooperation 
of the beneficial stockholders. As a self-reporting system, the beneficial stockholders 
would have to be willing to disclose the information to the company and the State. 
Furthermore, even if the beneficial owner disclosed his or her identity, the company and 
the State would have to expend additional resources verifying whether the information 
submitted by beneficial owners was current and accurate. 

Finally, the FATF report fails to consider that many beneficial owners choose to remain 
anonymous for legitimate reasons. For example, many start-up companies get financing 
from so-called "angel investors" who do not want to disclose their identity, because they 
may have other investments in competing businesses, they value the privacy of their 
investment strategy, or they recognize that there is a potential for misuse of this 
information. In addition, many private companies choose to be private because they do 
not want ownership information publicly disclosed. Take, for example, a private 
company with many employees and competitors. Assume that the company has been 
owned of record and beneficially by its founder from its formation. As its founder ages, 
the founder might, for planning purposes, want to transfer shares of the corporation to 
various family members or faithful employees. The founder would not want that 
information available to competitors (potential purchasers of the shares) or to its other 
employees. 

In sum, the FATF Report unfairly characterizes the Delaware system as one that 
encourages "secrecy" in the formation and ownership of companies. The report fails to 
take into account that there are numerous lawful and practical reasons why anonymity is 
valued in the realm of investments and business dealings. Furthermore, the report's 
suggestion that Delaware's (and other state's) policies are driven by a "powerful lobby" of 
"company formation agents" who want to maintain the status quo is untrue. The laws 
enacted under the DGCL and the policies of the Secretary of State are the result of the 
combined efforts and input of local practitioners, practitioners across the United States, 
and Delaware's legislature, and reflect the balanced interests of companies, investors, law 
enforcement, practitioners, and various government agencies. 

(8) Recent steps taken by Delaware to address this issue, any recommendations for 
additional reforms, and any comments on ways to solve this problem. 
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Delaware has taken a number of recent steps addressing these issues, specifically 
enactment of a statute in June 2006 that establishes minimum qualifications for 
Commercial Registered Agents, creates procedures for enjoining a “rogue” registered 
agent or its principals from doing business in the State, and requires all Delaware 
business entities to provide a communications contact to its registered agent. We 
recommend that other states adopt similar measures to ensure reasonable oversight of 
registered agents and to assure that basic customer contact information is being gathered 
and retained and is available to law enforcement officials through normal investigatory 
and judicial procedures. 

We also recommend that the federal government study whether existing federal laws 
should be augmented to address the concerns identified in the Reports. It is our belief 
that the mere act of forming a business entity is never an act of money laundering. 

Rather, money laundering occurs when illicit funds arc moved through the United States 
and international financial systems. The United States has in force a number of 
homeland security, tax and banking laws that require financial institutions to obtain 
information from their customers that could be augmented through stronger enforcement, 
new regulations or amendments. 

To this end, the most comprehensive federal law is the USA PATRIOT ACT. Section 
326 of the USA PATRIOT ACT requires the Secretary of the Treasury, jointly with other 
agencies, to prescribe regulations that require financial institutions to implement 
reasonable procedures to (i) verify the identity of any person seeking to open an account, 
(ii) maintain records used to verify such person's identity, including name, address and 
other identifying information, and (iii) determine whether any such person appears on 
any list of known or suspected terrorists or terrorist organizations provided to financial 
institutions by any government agency. Section 326 of the USA PATRIOT ACT applies 
to all "financial institutions," which is very broadly defined to include a large range of 
types of financial institutions, including, without limitation, banks, trust companies, 
thrifts, credit unions, investment companies, brokers and dealers in securities, futures 
commission merchants, insurance companies, travel agents, pawnbrokers, dealers in 
precious metals, other money service businesses, and casinos. Under the regulations 
implementing Section 326 of the USA PATRIOT ACT, financial institutions are 
required, at a minimum, to obtain the following information for a customer prior to 
opening an account: (i) name, (ii) date of birth, if an individual, (iii) an address, and (iv) 
an identification number. Based on a risk assessment, a financial institution may also 
obtain information with respect to the beneficial owners of an entity opening an account, 
or information with respect to any person with authority over an account. 

As to the requirement relating to the tax identification number, for U.S. persons, this will 
be such person's tax identification number. If the customer is an individual, the 
individual’s social security number will be used as the individual’s tax identification 
number. If the customer is not an individual, but is an entity (such as a corporation, 
limited liability company, partnership or statutory trust), pursuant to IRC § 6109(c), the 
entity must file a Form SS-4 with the Internal Revenue Service in order to obtain a tax 
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identification number. The applicant is required to sign the form SS-4 under penalties of 
perjury. The tax identification number will be issued by the Internal Revenue Service if 
the information requested on the Form SS-4 is supplied. The information required to be 
supplied by the entity on the Form SS-4, includes among other things the name of the 
principal officer, general partner, owner, grantor or trustor of the entity and the taxpayer 
identification number of such principal officer, general partner, owner, grantor or trustor 
of the entity. 

Although the information provided on Form SS-4 is confidential, pursuant to IRC Section 
6103(d), (e), (f), (h) and (i), upon request the information can be disclosed to persons 
having a material interest, federal, state and local law enforcement agencies and 
committees of Congress. If necessary. Congress could choose to expand the information 
requested on Form SS-4 to include beneficial ownership information. However, in the 
same way that beneficial ownership disclosure at the State level would create a massive 
State bureaucracy, such a system of beneficial disclosure through federal tax forms would 
likely create a massive and costly federal bureaucracy. While Delaware does not 
advocate this approach, it certainly is an option for federal policymakers to consider and 
one that would avoid a patchwork quilt of 5 1 different requirements in the states and 
District of Columbia. 

The Bank Secrecy Act also requires financial institutions to comply with recordkeeping 
and reporting requirements involving certain financial transactions, including certain 
funds transfer and currency transactions, as well as transactions that are suspicious in 
nature, and provides law enforcement agencies with the means to trace the flow of illegal 
funds through the financial system. In order to comply with these recordkeeping and 
reporting requirements, financial institutions must obtain and retain certain customer 
identifying information 

Revisions to the above-mentioned federal banking or tax laws (or any similar federal 
laws) may offer the best means for addressing the concerns about illegal activities 
identified in the Reports. 

If there were to be a mandate to collect beneficial ownership information at the state 
level, we are concerned about the increased cost of collecting and assembling such data. 
Forms would need to be modified, computer systems reprogrammed, fees adjusted to 
handle increased labor costs associated with reviewing documents for compliance, 
increased costs for storage and retention of documents and increased demand for 
information retrieval and reporting. If such information were required to be maintained 
by lawyers, accountants, company formation businesses and/or registered agents, the 
costs would simply be passed on to private industry which would recover the costs in the 
form of possibly substantially higher representation fees. Also, policy makers would 
have to consider whether such a mandate would need to be accompanied by a prohibition 
on self-representation - since it would be impossible to verify whether such beneficial 
ownership records were being maintained by self-represented entities. 


STMT - Geisenberger (De!aware).doc 


17 


VerDate Nov 24 2008 


09:05 Apr 19, 2011 Jkt 051788 PO 00000 Frm 00318 Fmt6601 




P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



313 


We are also deeply concerned about privacy and disclosure issues. If such a mandate 
were to place personal identifying information of tens or perhaps hundreds of millions of 
equity holders on the public record, it would create a huge risk of identify theft. Similar 
security issues would be raised if such information were not on the public record, but 
required to be maintained in the files or databases held by lawyers, accountants and 
company formation agents. Traditionally the owners of private businesses engage in 
entrepreneurial and investment activity with the expectation of complete privacy. Even 
SEC regulations permit shareholders to accumulate positions in large publicly traded 
organizations without disclosure up to a certain percentage. If the ownership of every 
investment in the United States is entered into massive databases, it certainly presents 
countless public policy concerns and issues with respect to privacy, security, and insider 
trading to name a few. 

But perhaps the single greatest concern for the State of Delaware is the likelihood that the 
role of Delaware and, indeed the United States, would shift from that of providing an 
attractive investment environment for domestic and international capital to one of having 
regulatory or investigative oversight of equity holders of legal entities. In light of the 
various challenges and tremendous costs - both financial and economic - that would be 
associated with attempting to track beneficial ownership of more than 15 million legal 
entities registered in the nation’s 51 jurisdictions, it is unlikely that the State of Delaware 
would support legislation requiring full beneficial ownership disclosure. 

Instead, we believe that any additional reforms at the federal or State level are best 
focused on enhancing the ability of federal and state officials to “follow the money” 
through the financial services system, providing law enforcement with the resources to 
investigate alleged illicit activities and seeking to deter such activity in the first place, 
This is why we believe Delaware’s recent amendments establishing more demanding 
requirements for Commercial Registered Agents are a step in the right direction and 
deserve the consideration of other Jurisdictions. 

The State of Delaware is keenly aware that we are but one of many stakeholders in this 
issue. In fact, the persons most affected by any reforms are businesses both here and 
abroad. We believe that any discussion of beneficial ownership disclosure requires input 
and comment from the persons who will be most affected by such regulations - namely 
large, medium and small businesses and investors. Perhaps hundreds of millions of 
individuals in the United States are beneficial holders of public and privately held for- 
profit and charitable organizations and would be affected by beneficial ownership 
disclosure. It is critically important to ensure that their voices are heard regarding the 
costs and benefits of such a system. 

On behalf of the State of Delaware, 1 thank you for this opportunity to share our 
comments and 1 look forward to responding to any questions you may have. 
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State of North Carolina 
Department of the Secretary of State 

Euine F. Marshall 
Secretary of State 

July 2, 2009 


The Honorable Carl Levin 
United States Senate 
Washington, DC 20510 

Dear Senator Levin: 

On behalf of my colleagues at the National Association of Secretaries of State (NASS), I would once 
again like to thank you for the opportunity to offer the perspective of state officials on the possible impact of 
S.569, the Incorporation Transparency and Law Enforcement Assistance Act. 

Pursuant to my testimony of June 18, 2009, before the Committee on Homeland Security and 
Governmental Affairs, 1 am submitting this letter to you with additional information on the projected costs 
for North Carolina to implement S.569. Since the true cost of implementation of this law cannot be 
accurately forecast until administrative rulemaking is complete, the numbers provided in my testimony and 
in this letter are truly an estimate. 

The following totals are based on the following assumptions: (1) that the database created in the 
Secretary of State’s office would have a high level of security and segregation from other data due to the 
confidential and sensitive nature of the information reported; (2) that an additional nine (9) FTEs would be 
required to perform additional duties required by the bill; and (3) that the cost for software reprogramming 
estimated here is much less that other Secretaries of State would encounter since most Secretaries do not 
have in>house programming capabilities as we do. Given the foregoing, we estimate that there will be a one- 
time start up cost of $340,000 and an annual recurring amount of $456,500 necessary to carry out the 
requirements of this legislation, 

Since the day of my testimony, i realized that the recurring cost estimate quoted above does not take 
into account the significant postal budget required to communicate with hundreds of thousands of entities in 
North Carolina on a yearly basis. Therefore, assuming that at least one (1) first-class mailing would be 
necessary to contact each entity per year, with additional correspondence for at least fifty percent (50%) of 
entities, an additional $575,000 should also be included in the annual recurring requirements for 
implementation of this legislation, with a new revised total of $1,031,500 recurring costs. 

Once again, thank you for the opportunity to participate in the discussions of this issue; NASS 
appreciates the attention of you and the Committee to our concerns and looks forward to working together in 
a spirit of cooperation. If you need any further information, please contact me at (919) 807-2005. 

Sincerely, 

Elaine F. Marshall ’ 


PO Box 29622 
Raleigh NC 2762643622 


w^site: www.sosnc.com 


Telephone {919} 807-2005 
Facsimile {919) 807-2010 
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State Survey on Cost Estimates for Impiemeoting S.569 as of June 30. 2009 

After conducting a review of S.569, the Incorporation Transparency and Law Enforcement 
Assistance Act, NASS asked the states to estimate the financial impact of S.569. 

• S.569 would currently impact the information you collect for non-publicly traded corporations 
and limited liability companies. However, S.569 also requires the federal government to 
conduct a study within a year of implementation to determine If partnerships, trusts and other 
legal entities should be included. 

How many corporations and LLCs would be impacted in your state? 

If the categories expand, how many entities could be impacted? 

• S. 569 says that by the October 2012, states that receive Homeland Security grants (we have 
been told that all states do) would have to implement a system that can collect and store ail 
beneficial ownership name and address Info for each LLC and non-publicly traded corporation at 
the time of formation. To catch those that existed prior to October 2012, all ILCs and non- 
publicly traded corporations would also have to file an annual report listing updated beneficial 
owner name and address. If your state doesn't require annual reports for these entitles, then 
the entity must file updated beneficial owner info every time there is a change. The state is 
required to maintain this info for the life of the entity and five years beyond the entity's 
termination. Any LLC or non-publicly traded company that has any beneficial owners that are 
not US citizens or lawful permanent residents of the US must have these individuals provide 
their name, address and passport for verification with a formation agent. This agent must 
provide a written certification to the state at the time of formation or when updating - 
whichever Is relevant. Whether or not you keep the beneficial ownership information 
confidential would be an issue for state law. If confidential, then must provide access to law 
enforcement upon subpoena. 

Things to consider when calculating costs: 

o Do you have an online filing system for your entity formation process? What would be 
the costs for re-programming to collect beneficial ownership info? Can you accept 
attachments to accommodate certification by formation agents of any non-US citizen 
info re beneficial owners? 

o Do you have a paper filing process for entity formation? What would be the costs of 
redesigning forms and instructions? What would be the costs to expand the paper 
system to accommodate all beneficial ownership information? Do you have a digitizing 
process to convert paper to electronic files? What would be the costs to expand this 
system to account for all the new Information being filed? 
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o Do you have an online filing system for annual reporting? If you don't require annual 
reports for these entitles, what type of system will you develop to accept updated 
beneficial ownership info? If you do have annual repotting online, what would be the 
costs for reprogramming.? Can your online filing system accommodate attachments for 
certification by formation agents of any non-US citizen info re beneficial owners? 
o Do you have a paper filing system for annual repotting? What would be the costs of 
expanding the paper system to accommodate all beneficial ownership Information? 
o Does your state law allow for confidential filings? Does your state currently redact 
certain Information from filings? Would your system need to be redesigned to 
accommodate confidential filings? Would you need to maintain dual systems? 
o Would you need to increase staffing to accommodate the changes required by S.569 
o What would your public education costs be to inform public about what a beneficial 
owner is, what companies have to change their filings, when the filings need to be 
changed, what information needs to be included and penalties for non-compliance? 
Public education campaign development costs, printing costs, mailing costs? 

Total Estimate for Implementing S.569 the Incorporation Transparency and Law Enforcement 
Assistance Act 



Corporations/LtC's 

Entities Affected if 

Implementation Cost 

Ongoing 

Cost 


Affected 

Conditions Expand 

Estimate 

Estimate 

California 

1,304,550 

1,413,281 

$17,500,000 

$4,500,000 

Connecticut 

Florida 

1,228,854 

1,263,683 

$540,000 

$1,667,848 

$270,000 

$932,648 

Indiana 

350,000 

350,000 

$150,350 


Kansas 

120,000 

150,000 

$600,000 

$300,000 

Kentucky 

110,000 

114,500 

$150,00 

$50,000 

Montana 

123,453 

125,304 

$402,000 


Nebraska 

74,136 

79,733 

$185,260 


Nevada 

North Dakota 

28,900 

33,177 

$5,000,000-$6,000,000 

$350,000 

$500,000- 

$600,000 

$75,000 

Pennsylvania 

929,409 

982,602 

$868,123 


South Dakota 

39,653 

56,612 

$750,000 


Texas 

Utah 

896,578 

214,407 

1,041,527 

330,973 

$230,000 


Washington 

300,000 

450,000 

$14,925,124 

$452,124 

Wyoming 

53,777 

60,577 

$1,030,984 

$183,600 
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Detendmg liherly 
^ ■ M Pursiittig luslice 

Thomas M. Sttsman 
Director 

Governnwnul Affairs C^ce 


June 30, 2009 

The Honorable Joseph Lieberman 
Chairman 

Committee on Homeland Security and Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

I am writing on behalf of the American Bar Association regarding Che June 18, 2009 hearing 
on S. 569, the “Incorporation Transparency and Law Enforcement Assistance Act,” and 
respectfully request that you include this letter in the record of the hearing. 

The ABA supports all reasonable and necessary domestic and international efforts to combat 
money laundering, tax evasion, and terrorist financing. However, the ABA opposes 
enactment of S. 569. Enclosed please find ABA Resolutions 300 (/August 2008) and 104 
(February 2003), which further outline the ABA’s opposition to S. 569 specifically, as well 
as to any legislation that purports to impose government-mandated suspicious activity 
reporting (SAR) obligations on the legal profession. 

With respect to S. 569, the ABA is specifically concerned with two aspects: the federal 
mandates regulating state incorporation practices and die creation of a new group of 
“financial institutions” known as “formation agents” that could include lawyers. The ABA 
has, ever since the passage of Resolution 104 in 2003, consistently objected to government- 
mandated reporting obligations for the legal profession, where the reporting would be 
triggered by suspicion. The Association also reiterated Its concerns regarding SAR 
requirements in Resolution 300, passed in August 2008. 

The ABA is concerned that S. 569 would create new federal mandates and regulation of state 
incorporation practices. The legislation requires states to maintain beneficial ownership 
information; such information must be obtained, kept current, and made available to law 
enforcement authorities by the states upon request or subpoena. The ABA recognizes the 
need for improvement in company formation processes and increased visibility of persons 
forming nonpublic entities in the United States, but believes that federal legislation 
regulating this aspect of state incorporation practice is premature and is not the most effective 
means for addressing the threat of money laundering and terrorist activities in the U.S. 

The Permanent Subcommittee on Investigations, through a series of hearings and 
investigations into tax abuse havens, and the Financial Action Task Force’s (FATF) mutual 
evaluation of the United States have both expressed strong concerns that the U.S. company 
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formation process is at risk for exploitation by money launderers, tax evaders and terrorist 
financiers. As the ABA understands the problem identified by S. 569 and by FATF’s mutual 
evaluation, law enforcement often is unable to locate the beneficial owners of privately held 
entities. Consequently, money laundering, tax evasion, and terrorist financing investigations 
are difficult to resolve, and the U.S. financial sector is at a heightened risk for abuse. 
However, S. 569 would impose undue burdens on state authorities and legitimate businesses 
at a time when the U.S. financial system and the domestic economy are under severe stress. 

Despite objections to S. 569, the ABA is supportive of efforts to combat money laundering 
that do not infringe upon state sovereignty. Alternatives such as the Uniform Law 
Enforcement Access to Entity Information Act (Uniform Act) are being developed; this 
legislation holds the potential of providing law enforcement with the necessary information 
identifying the record owners and key officers of non-publicly traded entities formed under 
state law. While the ABA has not formally endorsed the Uniform Act, we believe that 
effective state laws and proposals like the Uniform Act could obviate the need for federal 
regulation of business entities while still meeting the requirements of FATF’s 
Recommendation 33 (requiring countries to take measures to prevent the unlawful use of 
legal persons by money launderers). 

In addition to our concerns about federal encroachment on states, the ABA also objects to 
Section 4 of S. 569. Section 4 would establish a new class of “financial institutions” under 
U.S. anti-money laundering law, covering “any person involved in forming a corporation, 
limited liability company, partnership, trust, or other legal entity” (formation agents). These 
formation agents would then be required to adopt certain enhanced anti-money laundering 
compliance mechanisms, much like U.S. banks have done, in order to detect possible money 
laundering activities in the formation of entities. While not explicit on its face, the definition 
of formation agents would appear to include lawyers involved in establishing entities. This 
legislation would therefore, for the first time, impose new, enhanced, anti-money laundering 
compliance requirements on the legal profession and would treat lawyers as if they were 
banks. This treatment is not warranted, nor does it make sense in light of the obvious 
distinctions between large financial institutions, the resources at their disposal, and their 
handling of money transactions, as compared to solo practitioners and law firms. 

Moreover, designation of formation agents as financial institutions could potentially impose 
SAR requirements on the legal profession. The Treasury Department, pursuant to S. 569, 
could have the authority to impose such requirements on lawyers. Government-mandated 
SAR requirements could erode the attorney-client privilege and create conflicts between 
lawyers and their clients. A SAR requirement could also alter the client-lawyer relationship, 
as lawyers would no longer be acting independently of the state and in the best interests of 
their clients. These requirements could conflict with ethical obligations of lawyers under 
state confidentiality laws and could create inherent conflicts between lawyers and their 
clients; that is, lawyers could be acting as informants under pain of criminal prosecution (for 
failure to file a SAR), and would therefore be required to place their own interests ahead of 
their clients. Lawyers also would be prohibited from informing their clients of any such 
reports, creating an even more untenable conflict situation. Therefore, the ABA opposes 
imposing federally mandated SAR obligations on the legal profession. We have voiced these 
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objections to the Department of Justice, the Department of the Treasury, and FATF. The 
concerns underlying the ABA position are shared by legal professionals around the world. 
Indeed, these types of concerns were at the heart of litigation in Canada successfully 
challenging the imposition of reporting requirements on Canadian lawyers. 

At the same time, the ABA has been working diligently to enhance the ability of legal 
professionals to identify and avoid illicit money laundering activities. In coordination with 
the U.S. Treasury Department, FATF, and legal professionals throughout the world, the ABA 
is educating members of the legal profession on anti-money laundering and counter-terrorist 
financing compliance. FATF has been actively collaborating with specially designated non- 
fmancial businesses and professions, including lawyers, to develop a risk-based system to 
further minimize the risk that lawyers and other professionals would be used unwittingly by 
unscrupulous clients to launder illegally obtained money. The ABA and members of other 
U.S. legal professional associations, along with our counterparts in the United Kingdom and 
elsewhere, participated extensively in this effort, attending numerous meetings with FATF 
officials and assisting in the preparation of the draft guidance on client due diligence to avoid 
money laundering and terrorist financing risks. The FATF adopted and issued this guidance 
in October 2008. Through the efforts of members of the ABA Task Force on Gatekeeper 
Regulation and the Profession, as well as others in the ABA, the American College of Trust 
and Estate Counsel, the American College of Rea! Estate Lawyers, the Ameriean College of 
Mortgage Attorneys, and other professional organizations in the U.S., additional voluntary 
good practices guidance on client due diligence is being prepared in consultation with 
members of the U.S. Department of the Treasury. Members of the ABA active in this area 
continue to disseminate education material to the profession at large. (See, e.g., Kevin 
Shepherd, “Guardians at the Gate: The Gatekeeper Initiative and the Risk Based Approach 
for Transactional Lawyers,” 43 Real Property. Trust and Estate Law Journal, no. 2 (Winter 
2009).) The ABA will continue to be active in this area and is working to enhance anti- 
money laundering compliance awareness within the legal profession. 

The American Bar Association appreciates the Committee’s efforts to combat money 
laundering and terrorist financing activity. While opposed to premature federal legislation, 
the ABA will continue to support state efforts countering these illegal activities in ways that 
minimize the impact on our economy and state regulators. We look forward to working with 
you on developing a comprehensive solution that addresses the mutual objectives of all 
concerned. 


Sincerely, 


Thomas M. Susman 
Enclosures 

cc: Members of Homeland Security and Governmental Affairs Committee 
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104 


AMERICAN BAR ASSOCIATION 

ADOPTED BY THE HOUSE OF DELEGATES 
February 10-11, 2003 


RESOLVED, That the American Bar Association supports the enactment of reasonable 
and balanced initiatives designed to detect and prevent domestic and international money 
laundering and terrorist financing. 

FURTHER RESOLVED, That any efforts to establish and implement international and 
United States policies to combat domestic and international money laundering and 
terrorist financing should be consistent with the following principles: 

(1) lawyers play a critical and independent role in the administration of justice and in 
ensuring lawful compliance by persons and entities involved in commercial and financial 
activities; 

(2) the Judiciary and the organized bar are responsible for establishing ethical rules 
governing the activities of lawyers and for ensuring that the profession adheres to the 
highest standards of professional and lawful conduct; and 

(3) there is a critical need for confidentiality in client communications with lawyers to 
ensure the independence of the bar, protect the lawyer-client relationship, and support the 
proper functioning of the legal system; 

FURTHER RESOLVED, That the American Bar Association: 

(1) opposes any law or regulation that, while taking action to combat money laundering 
or terrorist financing, would compel lawyers to disclose confidential information to 
government officials or otherwise compromise the lawyer-client relationship or the 
independence of the bar; and 

(2) will continue to review the Model Rules of Professional Responsibility and evaluate 
whether the rules permitting, in appropriate circumstances, disclosure of confidential 
information should be modified to permit disclosure of information demonstrating the 
clear intent of a client to commit criminal acts such as money laundering; and 

(3) urges bar associations and law schools to undertake education efforts to ensure that 
lawyers are informed regarding the scope of money laundering laws and the anti-money 
laundering requirements that apply to lawyers to safeguard the profession from being 
used to facilitate money laundering or terrorist financing activity. 
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AMERICAN BAR ASSOCIATION 
ADOPTED BY THE HOUSE OF DELEGATES 
AUGUST 11-12, 2008 

RECOMMENDATION 


300 


RESOLVED, That the American Bar Association supports all reasonable and necessary efforts 
of the United States government and the international community to combat money laundering 
and terrorist financing activity in the international financial system; 

FURTHER RESOLVED, That the American Bar Association urges that the regulation of those 
involved in the formation of business entities within the states and territories of the United States 
should remain a matter of state and territorial law and state sovereign prerogative, with a 
minimum of federal governmental regulation; 

FURTHER RESOLVED, That the American Bar Association urges Congress to refrain from 
enacting legislation that would regulate lawyers in the formation of business entities and to defer 
to the states as they consider amendments to the Model Business Corporation Act, Uniform 
Partnership Act, Uniform Limited Pailnership Act, Uniform Limited Liability Company Act, and 
Uniform Limited Cooperative Association Act (collectively, the “Entity Paradigm Laws”) 
proposed by the American Bar Association, the National Conference of Commissioners on 
Uniform State Laws, and others; 

FURTHER RESOLVED, That the American Bar Association urges that the manner in which 
lawyers conduct client due diligence for purposes of rendering legal services and the manner in 
which record or beneficial ownership of business entities is documented, verified, and made 
available to law enforcement authorities, not conflict with the ethical requirements and 
regulations imposed by state authorities on the legal profession, be risk-based, and take into 
account: 

(1) the actual risk of money laundering and terrorist financing in the formation of 
business entities; and 

(2) the burdens that such requirements or regulations might impose on state and territorial 
authorities, those involved in the formation of such entities, and the bona fide investment 
community; and 
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FURTHER RESOLVED, That the American Bar Association urges state and local bar 
associations, and other appropriate constituencies within the legal profession, with the assistance 
of the ABA Task Force on Gatekeeper Regulation & the Profession, to develop appropriate 
guidance on adopting voluntary risk-based approaches to client due diligence that will inform 
legal professionals of the risks of money laundering and terrorist financing, and assist them in 
taking appropriate steps for compliance with anti-money laundering and anti-terrorist financing 
legal requirements. 
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REPORT 


1. Executive Summary 

The American Bar Association’s Task Force on Gatekeeper Regulation and the 
Profession (“Task Force”) was formed over five years ago to address certain issues arising from 
increased interest among U.S. government and foreign regulatory officials in combating money 
laundering and terrorist financing and enlisting the assistance of certain professionals, including 
lawyers, in this effort (“Gatekeeper Initiative”). Two recent developments affecting the 
Gatekeeper Initiative require that the American Bar Association adopt policy to address concerns 
with these developments. 

Federal legislation was proposed in May 2008 to require those who form unincorporated 
business entities, trusts, partnerships, and other organizational structures to document, verify, and 
make available to law enforcement authorities the record and beneficial ownership of these 
business entities. This legislation would impose significant and difficult burdens on company 
formation agents (including lawyers in some circumstances), state authorities, and others to 
comply with this legislation. States, and not the federal government, should retain the authority 
to regulate those who form these business entities. Amendments to certain uniform and model 
laws relating to the formation of these business entities are currently under review to address 
concerns raised by law enforcement officials and policy makers. These amendments would 
render the proposed federal legislation unnecessary, and they represent a more efficient way to 
address regulatory concerns without unduly burdening state authorities, those involved in the 
formation of business entities, and bona fide businesses themselves. 

The second development relates to recent efforts by the Financial Action Task Force 
(“FATF”) to adopt a risk-based approach to client due diligence in the delivery of legal services. 
FATF is collaborating with certain designated non-financial businesses and professions, 
including lawyers, to develop voluntary risk-based guidance for legal professionals. FATF 
expects to adopt this guidance at its October 2008 plenary meeting. Assuming this guidance is 
adopted, U.S. lawyers should work to develop voluntary risk-based guidance for client due 
diligence. The proposed recommendation will allow the American Bar Association to develop 
this voluntary guidance for one or more of its constituent sections and to engage with the federal 
government and other interested parties in this process. Absent this voluntary guidance, it is 
possible that federal regulators and lawmakers may impose a rules-based approach on the legal 
profession, thereby triggering significant issues with regard to the attorney-client privilege, the 
duty of client confidentiality, the attorney-client relationship, and the delivery of legal services 
more generally. 


II. Background on the Gatekeeper Initiative 

The Gatekeeper Initiative originates from the Moscow Communique issued at the 1999 meeting 
of the G-8 Finance Ministers. It calls upon countries to consider various means to address 
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money laundering through the efforts of professional gatekeepers of the international financial 
system, including lawyers, accountants, company formation agents, and others. 

In recent years, the fight against money laundering has gained importance in the priorities of 
many countries. Moved by the FATF, the leading global organization in the fight against money 
laundering, governments from countries that comprise the principal financial centers have 
worked collaboratively to identify money laundering typologies, develop recommendations on 
best practices to combat money laundering, criminalize money laundering around the world, and 
encourage cooperation among national law enforcement and regulation agencies. Following the 
Moscow Communique, FATF created a working group that has identified several professions as 
"gatekeepers" with respect to money laundering. On May 31, 2002, FATF published a 
consultation paper entitled "Review of the FATF 40 Recommendations" in which the FATF 
identified several areas where possible changes eould be made to the FATF anti-money 
laundering framework. The broad topics covered concern customer due diligence and suspicious 
transaction reporting (“STR”), beneficial ownership and control of corporate vehicles, and the 
application of anti-money laundering obligations to non-financial businesses and professions, 
including the legal profession. 

In the United States, the Money Laundering and Financial Crime Strategy Act of 1998 obligates 
the U.S. Departments of Justice and Treasury to issue an annual "National Money Laundering 
Strategy Report," outlining a plan of action to enhance U.S. anti-money laundering efforts. The 
report for 2000 tasked the Justice Department with reviewing the professional responsibilities of 
lawyers and making recommendations "ranging from enhanced professional education, 
standards, or rules, or legislation, as may be needed.” A similar theme was set forth in the report 
for 2001. An inter-agency working group was established, including the Department of Justice, 
the Department of Treasury, the Securities and Exchange Commission, and Treasury’s Financial 
Crimes and Enforcement Network (“FinCEN”). This inter-agency group is charged with 
developing a U.S. position on the Gatekeeper Initiative. 

III. Gatekeeper Task Force 

A. Background 

The Task Force was created in February 2002 by ABA President Robert E. Hirshon to address 
the Gatekeeper Initiative. The mission of the Task Force is to respond to initiatives by the U.S. 
Department of Justice, U.S. Department of the Treasury, the Congress, the Financial Action Task 
Force (“FATF”), and others that will impact on the attorney-client relationship in the context of 
anti-money laundering enforcement. The Task Force reviews and evaluates ABA policies and 
rules regarding the ability of attorneys to disclose client activity and information, and works to 
develop positions on the Gatekeeper issue. The Task Force also develops educational programs 
for legal professionals and law students, and organizes resource materials to allow lavv^yers to 
comply with their anti-money laundering responsibilities. At the time the Task Force was 
established, the principal focus of the Task Force with regard to U.S. anti-money laundering 
policy was whether the U.S. government would impose a mandatory STR requirement on 
lawyers - i.e., filing with U.S. government regulators or law enforcement personnel reports on 
suspicious activity by clients, and being prohibited from informing clients that such a report had 
been filed (the so-called “no tipping off’ rule). This would have made lawyers subject to 
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reporting obligations that are similar to what banks and other financial institutions have with 
regard to reporting suspicious financing transactions to FinCEN. 

B. Efforts 

In response to concerns with the imposition of the STR requirement on the U.S. legal profession, 
in February 2002, the ABA Criminal Justice Section proposed a recommendation before the 
ABA House of Delegates that stated “That the American Bar Association urges the United States 
government to seek to protect and uphold the attomey/client relationship, including the 
attorney/client privilege, in dealing with international money laundering.” 

In addition, in February 2003, the Task Force, together with the Section of Real Property, 
Probate and Trust Law (now the Section of Real Property, Trust and Estate Law), the Criminal 
Justice Section, the Section of Litigation, and the Section of International Law, submitted a 
Recommendation and Report to the House of Delegates with regard to the Gatekeeper Initiative. 
The Recommendation supported the enactment of reasonable and balanced initiatives to detect 
and prevent money laundering and terrorist financing. At the same time, the Recommendation 
opposed any law or regulation that would compel lawyers to disclose confidential information to 
government officials or otherwise compromise the attorney-client relationship of independence 
of the bar. The Recommendation also noted that the Model Rules of Professional Responsibility 
would continue to be reviewed as they relate to the obligations of lawyers to maintain client 
confidences, and urged bar associations and law schools to undertake educational efforts with 
regard to money laundering risks and concerns. 

The Report accompanying this recommendation explained the appropriate role of lawyers in U.S. 
government efforts to combat money laundering; analyzed the legal and ethical problems arising 
from any mandatory reporting obligation to the U.S. government to reveal client information that 
involves a “suspicion” of possible money laundering or other criminal activity; and discussed 
existing legal and ethical requirements that minimize the risk that lawyers will be involved in 
money laundering activities. 

Since that time the Task Force has been involved in encouraging lawyer educational programs 
with regard to anti-money laundering risks and compliance more generally; with continuing a 
dialogue with the U.S. government and the FATF concerning the imposition of STR and other 
anti-money laundering requirements on the legal profession; and liaising with other U.S. and 
non-U.S. bar associations and legal professional organizations concerning government policy 
and the work of the FATF regarding the role of the legal profession in preventing money 
laundering and terrorist financing. 

IV. Lack of Beneficial Ownership Information for Law Enforcement - Background 

One issue that has recently arisen with regard to the legal profession concerns the possible abuse 
of trusts and other forms of business organization by persons involved in illegal activity. 
Specifically, there has been an increasing concern with undisclosed owners or beneficiaries of 
such corporate entities who might be establishing such entities in order to pursue illegal 
objectives, such as tax evasion or money laundering. While the focus on identifying “beneficial 
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ownership” information for all companies formed within the United States is rooted in the 
FATF’s efforts over the last nine years, a more recent focus has arisen as a result of legislation 
proposed by Senator Levin in his capacity as Chairman of the Permanent Subcommittee on 
Investigations for the Homeland Security Committee and FATF Recommendation 33. 

A. The Financial Action Task Force 

The FATF is an inter-governmental body whose self-described purpose is the development and 
promotion of policies, both at national and international levels, to combat money laundering and 
terrorist financing. The FATF describes itself as “a policy-making body which works to generate 
the necessary political will to bring about national legislative and regulatory reforms in these 
areas.”' To this end, the FATF monitors members' progress in implementing necessary 
measures, reviews money laundering and terrorist financing techniques and counter-measures, 
and promotes the adoption and implementation of appropriate measures globally. In performing 
these activities, the FATF collaborates with other international bodies involved in combating 
money laundering and terrorist financing. 

Prior to September 11, 2001, the FATF was primarily focused on anti-money laundering and 
issued the Forty Recommendations (the “Recommendations”)^ to provide a set of counter- 
measures against money laundering. The Recommendations cover a wide range of topics, such 
as an effective criminal justice system and law enforcement procedures to combat money 
laundering, the type of structure and mechanisms for effective regulation of a country’s financial 
system, and international co-operation. These Recommendations have been endorsed or adopted 
by many international bodies and are designed to allow countries a certain flexibility in 
implementing these principles according to their particular circumstances and constitutional 
frameworks. Though not a binding international convention, many countries (including the 
United States) have made a political commitment to combat money laundering by implementing 
the Recommendations.^ 

1. Recommendation 33 

FATF Recommendation 33 provides the impetus for mueh of the current activity to amend entity 
formation and beneficial ownership laws. Recommendation 33 addresses the exploitation of 


* See Financial Action Task Force on Money Laundering, The Forty Recommendations (Oct. 22, 2004), 
available at http://www.oecd.or2/dataoecd/7/40/34849567.PDF . 

^ Initially developed in 1990, the Recommendations were revised for the first time in 1996 to take into 
account changes in money laundering trends and to anticipate potential future threats. More recently, the FATF has 
completed a thorough review and update of the Forty Recommendations (2003). The FATF has also elaborated 
various Interpretative Notes that are designed to clarify the application of specific Recommendations to provide 
additional guidance. See Forty Recommendations available av. http://www.fatf" 
gafi.org/document/28/0,3343,enJ2250379_32236930„33658140_l_l_i_l,00.html. 

^ After September 1 1, FATF revised its focus to also include counter-terrorist financing provisions. These 
take the form of the additional Nine Special Recommendations. See Nine Special Recommendations on Terrorist 
Financing available at http://www.fatf- 

gafi.org/document/9/0,3343,en_32250379_32236920_34032073_l_l_l_l,00.html. 
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legal persons by money launderers and identifies as the solution to such abuse a need for 
complete and accessible information about beneficial ownership/ The Recommendation reads: 

Countries should take measures to prevent the unlawful use of legal persons by money 
launderers. Countries should ensure that there is adequate, accurate and timely 
information on the beneficial ownership and control of legal persons that can be obtained 
or accessed in a timely fashion by competent authorities. In particular, countries that have 
legal persons that are able to issue bearer shares should take appropriate measures to 
ensure that they are not misused for money laundering and be able to demonstrate the 
adequacy of those measures. Countries could consider measures to facilitate access to 
beneficial ownership and control information to financial institutions undertaking the 
requirements set out in Recommendation 5.* 

FATF defines “beneficial owner” as “the natural person(s) who ultimately owns or controls a 
customer and/or the person on whose behalf a transaction is being conducted,” as well as “those 
persons who exercise ultimate effective control over a legal person or arrangement.”^ 

2. FATF Report; Methodology for Assessing Compliance with the Forty 
Recommendations and the FATF 9 Special Recommendations 

To aid countries in their attempts to comply with the Recommendations, FATF issued a report 
outlining how it assesses compliance with each Recommendation.’ Regarding Recommendation 
33, FATF identified three “examples of mechanisms” that countries could use to ensure they had 
adequate transparency concerning beneficial ownership and control of legal persons.* The report 
advised that “these mechanisms are, to a large degree, complementary and countries may find it 
highly desirable and beneficial to use a combination of them.”* The identified mechanisms are: 

1. A system of central registration (or up front disclosure system) where a national registry 
records the required ownership and control details for all companies and other legal 
persons registered in that country. The relevant information could be either publicly 
available or only available to competent authorities. Changes in ownership and control 
information would need to be kept up to date. 

2. Requiring company service providers to obtain, verify and retain records of the beneficial 
ownership and control of legal persons. 


^ See id. at 9, 

* FATF, Recommendations, at 9. 

^ FATF, Key Topics, 40 Recommendations Glossary, available at 
http://w\vw.oecd.org/glossarv/0..t4l4.en .32250379 .12236889 35433764 1 1 I 1.00.html#34276864 . 

^ See FATF, Methodology for Assessing Compliance with the FATF 40 Recommendations and the FATF 9 
Special Recommendations (February 2008), available at httn://www.oecd.org/dataoecd/16/54/40-'i39628.pdf . 

* Id. 
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3. Relying on the investigative and other powers of law enforcement, regulatory, 
supervisory, or other competent authorities in a jurisdiction to obtain or have access to 
the information. 

Furthermore, FATF explained that “whatever mechanism is used it is essential that: (a) 
competent authorities are able to obtain or have access in a timely fashion to the beneficial 
ownership and control information, (b) the information is adequate, accurate and timely, and (c) 
competent authorities are able to share such information with other competent authorities 
domestically or internationally,”' ' Therefore, it would seem that a country could use any one of 
the three example mechanisms, or a combination thereof - so long as these three results are 
attained. 


3. FATF Mutual Evaluation Report: United Kingdom 

FATF teams perform mutual evaluations of each country’s compliance with the 
Recommendations, and produce reports providing additional guidance on FATF’s expectations 
for each respective country. 

FATF evaluated the United Kingdom (“UK”) in 2007 and rated its programs regarding beneficial 
ownership and transparency in corporate formation as “partially compliant.”'^ FATF’s 
explanation of the UK’s program noted the UK’s requirement that all limited companies and 
limited liability partnerships must provide to a national registry a full list of their shareholders or 
partners, contact information, and information about the company’s registered office.'^ 
Furthermore, the report stated that the UK had, in 2002, considered a system requiring up-front 
disclosure of beneficial ownership and determined that a cost-benefit analysis counseled against 
its implementation.' FATF stated that “the UK system for access to beneficial ownership and 
control information of legal persons basically relies upon investigatory powers available to law 
enforcement.”' ^ 

The evaluation team did have a number of concerns, including “concerns regarding the 
possibility to use nominee shareholders who would appear on public record at the company 
registry instead of the real beneficial owner”, as well as similar concerns that legal persons acting 
as company directors or shareholders would mean that investigators would need to pursue a 
chain of entities before reaching the ultimate beneficial owner.'® There were also concerns 
regarding the accuracy of information and the use of share warrants to a “bearer”.” FATF 
recommended that the UK bring company formation agents into an anti-money laundering 


' ^ See FATF, Third Mutual Evaluation Report on Anti-Money Laundering and Combating the Financing of 
Terrorism: The United Kingdom of Great Britain and Northern Ireland at 292 (June 29 2007), available at 
httD://www-oecd.oru/dataoecd/55/29/39064.t99.pdf . 

Id at 231. 

'“ Id. at 234. 

Id. at 236. 

'®/d at 231. 
at 236. 
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compliance regime.'* However, FATF recognized that improvements were soon to be made to 
the UK system, and recognized as among these improvements a new UK legal requirement that 
at least one director be a natural person and the reporting of a usual residential address and a 
service address for directors.'^ 

4. FATF Mutual Evaluation Report: United States 

In 2006, FATF conducted an evaluation of the United States’ compliance with the FATF 
Recommendations, and found the U.S. “non-compliant” with Recommendation 33,^'* giving the 
United States until July 2008 to make progress toward compliance.^' In its “Summary of Factors 
Underlying Ratings,” the Mutual Evaluation Report of the U.S. identified two factors 
contributing to the “non-compliant” rating: 

• While the investigative powers are generally sound and widely used, there are no 
measures in place to ensure that there is adequate, accurate and timely 
information on the beneficial ownership and control of legal persons that can be 
obtained or accessed in a timely fashion by competent authorities. 

• There are no measures taken by those jurisdictions which permit the issue of 
bearer shares to ensure that bearer shares are not misused for money laundering.^^ 

Additionally, the FATF criticized the United States for its lack of available information for 
private companies registered within its borders.^^ In its recommendations, the FATF stated that 
“the proposal [from FinCEN] to bring company formation agents within the [Bank Secrecy Act] 
framework, and to require them to implement [anti-money laundering programs] and [Customer 
Identification Procedures] should be taken forward in the very near future.’^"' 

5. FATF Guidance for Non-Financial Businesses 

FATF also issued guidance on its recommendation to apply anti-money laundering regulations to 
non-financial businesses and professions (“DNFBPs”), such as lawyers. On May 30, 2002, FATF 
issued a “Consultation Paper” outlining various options for strengthening national anti-money 
laundering measures and sought comments on those options.^* As noted in the introduction, the 
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Consultation Paper proposed that certain anti-money laundering measures be extended to 
lawyers including (1) increased regulation and supervision of the profession, (2) increased due 
diligence requirements on clients, (3) new internal compliance training and record-keeping 
requirements for lawyers and law firms, and (4) new STR requirements mandating that lawyers 
report to a government enforcement agency or a self-regulatory organization (“SRO”) 
information that triggers a “suspicion” of money laundering relating to a client activity. 
Furthermore, the Consultation Paper indicated that lawyers would be prohibited from informing 
their clients when an STR has been filed with the government. The Consultation Paper proposed 
that the STR requirement be enforced through criminal, administrative or other sanctions.^^ 

While the Consultation Paper recommended the imposition of such regulations, it also 
established the framework for a certain amount of flexibility by providing a number of “options” 
for countries to choose from when developing their individual anti-money laundering system. 
The Consultation Paper also acknowledged the special role played by the legal profession and 
recognized that lawyers would be under no obligation to report in instances where attorney-client 
privilege would be implicated. As noted above, the ABA passed a resolution in February 2003 
opposing any mandatory STR obligation that would compromise the confidentiality of client 
information or adversely affect the attorney-client relationship in the U.S. justice system. 

B. The Senate Committee on Homeland Security and Governmental Affairs 

The United States Senate Committee on Homeland Security and Governmental Affairs, 
Permanent Subcommittee on Investigations (“PSI”) held a series of hearings beginning in 2001 
that investigated the role of domestically and internationally formed private companies and the 
role those entities play in U.S. tax evasion, money laundering, and terrorist financing. In each of 
these hearings, the presumption was that lack of information about underlying beneficial 
ownership impeded law enforcement investigations. Specifically, 

• In 2001, the PSI examined “the historic and ongoing lack of cooperation by some 
offshore tax havens with international tax enforcement efforts and their resistance to 
divulging information needed to detect, stop and prosecute U.S. tax evasion.” 

• In December 2002, the PSI conducted an “in-depth examination of an abusive tax shelter 
used by Enron.” 

• In November 2003, the PSI held hearings looking into “how accounting firms, banks, 
investment advisors, and lawyers have become engines pushing the design, sale and 
implementation of abusive tax shelters to corporations and individuals across the 
country.” 

• In August 2006, the PSI held hearings covering “case histories on the use of offshore 
trusts and corporations to circumvent U.S. tax, securities and anti-money laundering 
laws.” 


Id., at p. 103. 
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• In November 2006, the PSI held a hearing to examine “the issue of states routinely 
incorporating hundreds of thousands of new, non-publicly traded companies in the 
United States each year without obtaining the identity of the corporate owners, thereby 
impeding law enforcement investigations into persons misusing U.S. shell corporations 
for money laundering, tax evasion, terrorist financing, or other crimes.” The hearing 
featured the April 2006 GAO report prepared at the Subcommittee’s request, "Company 
Formations: Minimal Ownership Information Is Collected and Available." 

Published at httD://hsgac.senate.uov/index.cfm?Fu.seaction=Uearings.HoiTie . 

• In July 2008, the PSI held a hearing on Tax Haven Banks and U.S. Compliance to 
examine “how financial institutions located in offshore tax havens . . . may be engaged in 
banking practices that could facilitate, and in some instances have resulted in, tax 
evasion and other misconduct by U.S. clients. The hearing will also examine how U.S. 
domestic and international tax enforcement efforts could be strengthened.” 

As a result of these findings, on February 17, 2007, Senators Levin, Coleman and Obama 
proposed S. 681 (Stop Tax Haven Abuse Act) that inter alia, proposed to subject persons 
involved in the formation of companies to anti-money laundering program requirements of the 
Bank Secrecy Act.^’ Section 203 of S. 681 would have amended the definition of “financial 
institution” to include a new category, namely “corporate formation agents”, in the Bank Secrecy 
Act to include “persons involved in forming new corporations, limited liability companies, 
partnerships, trusts, or other legal entities.” This new category was broad enough to include, 
among others, lawyers and any other person even tangentially involved in the process (including 
secretaries of state). 

In response, various industry groups involved in entity formation including the ABA’s Business 
Law Section, the ABA Committee on Corporate Laws, the National Conference of 
Commissioners on Uniform State Law (“NCCUSL”), the National Association of Secretaries of 
State, the National Conference of State Legislatures, the International Association of 
Commercial Administrators, and Association of Registered Agents began to work together with 
representatives from the Department of Justice’s Asset Forfeiture and Money Laundering 
Section in the Criminal Division, the Department of the Treasury’s Office of Terrorist Financing, 
the Office of Foreign Assets Control (“OF AC”) and FinCEN to discuss entity formation laws, to 
understand the type of information sought by law enforcement in their respective investigations, 
and to offer to work together to resolve law enforcement’s information gathering issues through 
a means other than federal legislation. These industry groups worked with Treasury to draft 
amended entity laws that would require privately held entities to maintain ownership information 
and make it readily accessible to law enforcement. 

Although most of the parties involved believed that progress was being made to address the 
issues identified by the FATF, the GAO Reports, and the PSI, and thus new legislation would not 


See section 203 of S. 681, To Restrict the Use of Oflshore Tax Havens and Abusive Tax Shelters to 
Inappropriately Avoid Federal Taxation, and for Other Purposes. Published at 
htfp://www.levin.senate.gov/newsroom/supporting/2007/PS1.0fFshoreTaxBill.021707.pdf. 
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be pursued, on May 1 2008, Senator Levin together with Senators Obama and Coleman, 
introduced S. 2956, largely an updated version of S. 681. 

C. Current Efforts on the Hill; S. 2956 

S. 2956 would require privately held entities to provide more extensive beneficial ownership 
information to state governments and law enforcement authorities. S. 2956 would require each 
applicant seeking to form a corporation or limited liability company (“LLC”) to provide the state 
of formation with a list of its beneficial owners (including their names and current addresses). 
This list would have to be updated either annually or each time a change is made, and the states 
would be required to maintain this information for five years after the entity is terminated. This 
beneficial ownership information would be provided to law enforcement or a congressional 
committee upon service of a subpoena to the state. For foreign beneficial owners of an entity, 
additional information would have to be provided. This additional information would include a 
written certification by a formation agent that the agent has verified the name, address, and 
identity of each beneficial owner and a certification that the formation agent has obtained a copy 
of the beneficial owner’s passport. The formation agent would be required to retain this 
information for a specified period of time and produce it upon request. Penalties to be imposed 
under the bill for the provision of false beneficial ownership information would include civil 
penalties of up to $10,000, imprisonment for up to three years, or both. 

Section 4 of S. 2956 (much like section 203 of S. 681) would create a new category of “financial 
institution” under the Bank Secrecy Act - i.e., corporate formation agents defined to include 
“any person involved in forming a corporation, limited liability company, partnership, trust, or 
other legal entity.” The legislation would require the Department of the Treasury to require 
corporate formation agents, defined broadly enough to include lawyers, to establish anti-money 
laundering programs to ensure that they are not forming corporations or LLCs for money 
launderers. To satisfy these programs, lawyers and their law firms involved in the formation of 
these types of business entities would be required to establish internal policies, procedures, and 
controls, designate a compliance officer, conduct ongoing employee training programs, and 
permit independent audit functions to test programs. Moreover, at some point in the future, STR 
and due diligence requirements could potentially be imposed under such a program. 

For purposes of the legislation, “beneficial owner” is defined as “an individual who has a level of 
control over, or entitlement to, the funds or assets of a corporation or limited liability company 
that, as a practical matter, enables the individual, directly or indirectly, to control, manage, or 
direct the corporation or limited liability company.” A “formation agent” is defined as “a 
person, who, for compensation, acts on behalf of another person to assist in the formation of a 
corporation or limited liability company under the laws of a state.” The Bank Secrecy Act would 
be amended to impose anti-money laundering obligations on “any person involved in forming a 
corporation, limited liability company, partnership, trust, or other legal entity.” 

V. Drawbacks to Proposed Federal Legislation 

A. Anti-Money Laundering Program Requirements for Entity Formation 
Agents (including lawyers) 
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To the extent that S. 681 and S. 2956 require those involved in the entity formation process to be 
incorporated under the Bank Secrecy Act Regulations, lawyers (and others) will be required to 
maintain anti-money laundering programs, which could in the future include the filing of STRs.' 
This latter requirement does not acknowledge the sanctity of the attorney-client privilege nor 
does it pose a reasonable solution to PSl’s identified problem, whereby U.S. privately held 
entities can be abused by money launderers, tax abusers and terrorist financers. While all parties 
involved recognize the threat that money laundering, terrorist financing and tax evasion pose to 
the U.S, national security, it does not appear that S. 681 or S. 2956 resolves the problem 
effectively. In practice, S. 681 and S. 2956 impose an undue burden on U.S. businesses and 
persons involved in entity formation (including lawyers). Moreover, the combination of Entity 
Paradigm Laws (as identified in Section VI of this Report) and risk based guidance for legal 
professionals effectively addresses the problem of beneficial ownership without the undue 
burdens of S. 2956 and S. 681. 

B. S. 681 May Draw the United States into WTO Case for discriminatory 
practices 

S. 681 arguably violates the principle in Article II of the General Agreement on Trade in 
Services (GATS) that prohibits countries from discriminating among foreign trading partners on 
the basis of nationality and requires that rules and regulations be based on objective, 
nondiscriminatory criteria.^ Enactment of S. 681 could result in additional litigation against the 
United States before the WTO. 

The cumulative adverse impact of burdensome tax enforcement on foreign investment, more 
U.S. losses in the WTO as a result of U.S. discriminatory regulation, and a downturn in foreign 
investments - with little likelihood of actually addressing money laundering and terrorist 
financing abuse of the U.S. financial sector - are strong arguments in favor of opposing federal 
legislation as drafted and supporting the alternatives - including Risk-Based Guidance for Legal 
Professionals discussed in Section VI. 

VI. Alternative to Federal Legislation 

The ABA and NCCUSL, working together with private industry, with the secretaries of state and 
with Treasury’s Office of Terrorist Financing, have been developing an alternative solution to 
the beneficial ownership issue identified by both the FATF and those sponsoring S. 681 and S. 
2956. The ABA Committee on Corporate Laws has been preparing amendments to the Model 
Business Corporation Act and NCCUSL has been preparing amendments to the Uniform 
Partnership Act, Uniform Limited Partnership Act, Uniform Limited Liability Company Act, and 
Uniform Limited Cooperative Association Act (collectively, the “Entity Paradigm Laws”). 


The Treasury Department could take the position that it has the discretion to impose STR requirements on 
legal professionals without further legislative action or guidance. 

^ WTO Economic Research and Analysis Division, Special Studies 6, Market Access: Unfinished Business 
Post-Uruguay Round Inventory and Issues 99. 
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The most recent version of the ABA amendments to the Mode! Business Corporation Act would 
require public disclosure of the directors and officers of a corporation throughout its existence. 
The provision that allowed “persons” to act as incorporators would be amended to require 
incorporators to be “individuals”. The amendments further impose duties on the incorporator - 
an incorporator would now have the duties and liabilities of (I) a director until either a director 
has been named in an annual report, and (2) a records contact until a records contact has been 
named. The ABA amendments impose an additional requirement on closely-held companies, to 
identify themselves as such and to provide the secretary of state with the name and a business or 
residential street address of its records contact. Annual reports to the secretary of state must now 
be promptly amended whenever information becomes incorrect or incomplete. 

The general record-keeping requirements of a corporation would be updated under the ABA 
amendments. These amendments would make the following enhancements to record-keeping 
procedures so as to address the concerns of U.S. law enforcement and regulatory officials. First, 
a closely-held company would be required to maintain a current record showing the name and 
last known address of each shareholder. The record must indicate for each shareholder that is a 
person incorporated or formed by a public filing, whether within or outside the United States, the 
jurisdiction under whose laws the person is incorporated or formed. The individuals responsible 
for preparing and maintaining the record would also need to be named. To ensure that this 
information is accessible to law enforcement when necessary, a closely-held company would 
need, at all times, to have an individual whose principal residence is in the United States who has 
access to the record and can produce it within the United States promptly upon request by an 
authorized agent of a governmental body. This individual must also be able to produce a copy of 
a passport, driver’s license or other government-issued, photo identification document for each 
director at the time who is an individual and whose principal residence is outside the United 
States. 

The proposed amendments also impose requirements on those becoming shareholders. A person 
incorporated or formed under the laws of a foreign jurisdiction would need to provide the 
company with a current certification stating the name and business or residential street address in 
the United States of an individual whose principal residence is in the United States and who has 
access to the company’s records, to be produced promptly upon request by an authorized agent 
of a governmental body. These records must include the name and last known address of each 
record owner of the shareholder, indicate for each record owner of the shareholder that is not an 
individual the jurisdiction under whose laws the record owner is incorporated or formed. 

It is anticipated that NCCUSL will prepare amendments to the other Entity Paradigm Laws 
similar to the ABA amendments described above. Business trusts will also be covered by the 
amendments. 

The proposed ABA amendments received general - albeit informal - approval from various 
officials at the Department of the Treasury. It also appears that these proposals would satisfy the 
FATF’s three mechanisms for compliance with Recommendation 33. The FATF’s Mutual 
Evaluation Report for the UK indicated that the UK’s intent to implement a similar reporting 
requirement for a director and natural person would be a move toward complying with 
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Recommendation 33. As a result, it appears that the ABA and NCCUSL efforts can meet 
Recommendation 33 requirements without the need for congressional intervention. 

VII. Solution: Risk Based Guidance to Legal Professionals through Best Practices 
Guidance rather than a Rules-Based Solution 

The proposed ABA resolution would also make clear the Task Force’s ability to participate in 
future discussions with the U.S. Government, the FATF or other governmental bodies relating to 
client due diligence initiatives for the legal profession, including suggestions for a set of 
voluntary best practices guidelines on client due diligence for the legal profession. A risk-based 
guidance on client due diligence for legal professionals, combined with the Entity Paradigm 
Laws and other policies proposed by industry groups, will obviate the need for new federal 
legislation such as S. 681 and S. 2956. 

FATF has been active in developing risk-based guidance for financial institutions and DNFBPs, 
including legal professionals. In June 2007, the FATF adopted Guidance on the Risk-Based 
Approach to Combating Money Laundering and Terrorist Financing: High Level Principles and 
Procedures, which includes guidance for public authorities and guidance for financial institutions 
(“Financial Institution Guidance”). This effort was the culmination of extensive consultation 
between private and public sector members of an Electronic Advisory Group (“EAG”) 
established by the FATF. 

In addition to financial institutions, the FATF Recommendations also cover a number of 
DNFBPs. At its June 2007 meeting, the FATF’s Working Group on Evaluation and 
Implementation (“WGEI”) endorsed a proposal to convene a meeting of the representatives from 
the DNFBPs to assess the possibility of developing guidance on the risk-based approach for their 
sectors, using the same structure and style as the Financial Institution Guidance. 

Three months later, in September 2007, FATF convened a meeting in London attended by 
members of organizations that represent lawyers, notaries, trust and company service providers 
(“TCSPs”), accountants, casinos, real estate agents and dealers in precious metals and dealers in 
precious stones. Task Force representatives attended this meeting. This private sector group 
expressed an interest in contributing to FATF guidance on implementing a risk-based approach 
for their sectors. The guidance for the DNFBPs would follow the principles of the risk-based 
approach already established by FATF, and would highlight risk factors specific to the DNFBPs, 
as well as suggest mitigation strategies that fit with the particular activities and businesses of the 
DNFBPs. The FATF established another EAG to facilitate the work. The U.S. government was 
supportive of the FATF effort and outreach to the private sector. 

The private sector group met again in December 2007 in Bern, Switzerland and was joined by a 
number of specialist public sector members, including representatives from the Task Force and 
the American College of Trust and Estate Counsel. Separate working groups comprising public 
and private sectors members were established, and private sector chairs were appointed. The 
EAG met in Paris in April 2008 and in London in June 2008 to advance discussions on 
developing guidance for legal professionals. During the course of the discussions with the 
FATF, Task Force members made clear to the participants the ABA resolution from 2003 
opposing the imposition of any STR requirement on the U.S. legal profession, and indicated that 
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the STR provisions of the FATF Forty Recommendations should not be part of the risk-based 
client due diligence guidance for the legal profession. Members of the FATF Secretariat appear 
to have acceded to this position at this time, noting that the requirement on lawyers to file STRs 
regarding client activities is a matter of specific legal requirements in different jurisdictions, and 
therefore was not a matter for a risk-based approach to client due diligence. The Task Force will 
continue to espouse the policy of the ABA opposing mandatory reporting requirements with 
regard to “suspicious” client activities. 

The draft guidance is scheduled to be presented to the WGEI in Ottawa, Canada in September 
2008. After further international consultation with both public and private sectors, the FATF 
anticipates to adopt this guidance at its October 2008 plenary in Rio de Janeiro. Guidance for 
each of the other DNFBP sectors is being published separately. 

A key component contained in the current draft of the guidance for legal professionals is 
recognition of the need for the legal profession (and not a third party or governmental entity) to 
develop guidance for its members that is specifically tailored to address any risks that might 
arise. To that end, and assuming the draft guidance is adopted at FATF’s October 2008 plenary, 
the Task Force understands through discussions with representatives of the Treasury Department 
that it would be helpful for the ABA to exhibit leadership in the development of non- 
governmentally imposed risk-based guidance for U.S. lawyers. Because Task Force 
representatives have been directly and intimately involved in the development of FATF guidance 
paper for legal professionals since its inception, the Task Force is uniquely qualified to assist in 
the development of voluntary risk-based guidance. The Task Force’s efforts in this area, coupled 
with on-going dialogue with Treasury Department representatives in the development of such 
guidance, would obviate the need for Congress to enact legislation designed to impose a rules- 
based system on U.S. lawyers. 
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GENERAL INFORMATION FORM 


To Be Appended to Reports with Recommendations 
(Please refer to instructions for completing this form.) 


Submitting Entity: 
Submitted By: 


Task Force on Gatekeeper Regulation and the Profession 
Section of Real Property, Trust and Estate Law 

Edward J. Krauland 


1. Summary of RecommendationtsV 

The Recommendation addresses certain proposed legislation and international policy 
initiatives intended to impose obligations on company formation agents, including 
lawyers, to undertake extensive due diligence and determine “beneficial owners” when 
assisting in the formation of non-publicly traded business entities and trusts. It urges that 
federal legislation is not needed; that the appropriate way to address these issues is 
through existing state laws and regulatory bodies; that any requirement to determine 
beneficial ownership and conduct client due diligence be reasonable, risk-based, cost- 
effective, and not interfere with lawyer ethical obligations; and that the legal profession 
undertake voluntary initiatives to provide guidance to members as to the risk of money 
laundering and terrorist financing and complying with existing laws. 

2. Approval bv Submitting Entity . 

The ABA Task Force on Gatekeeper Regulation and the Profession prepared this 
Recommendation and Report and approved it on July 25"'', as has the Council of the ABA 
Section of Real Property, Trust and Estate Law. Other Sections considering the 
Recommendation and Report are the Sections of Business Law, Criminal Justice, 
International Law, and Taxation. Action by the Councils of these Sections is expected by 
or on August 8, 2008. 

3. Has this or a similar recommendation been submitted to the ABA House of Delegates or 
Board of Governors previously? 

No. However, the ABA Gatekeeper Task Force did submit a Recommendation at the 
Midyear Meeting of the ABA in February 2003. That Recommendation opposed the 
imposition of mandatory “suspicious transaction reporting” requirements on lawyers, in 
connection with initiatives by the U.S. government and the Financial Action Task Force 
to impose new anti-money laundering compliance requirements on the legal profession. 
The Recommendation was approved (Resolution 104). 

4. What existing Association policies are relevant to this recommendation and how would 
they be affected bv its adoption? 
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No other Association policies, other than that identified in response to question 3, are 
known to be relevant to this Recommendation. This Recommendation would be 
consistent with the policy described in response to question 3. 

5. What urgency exists which requires action at this meeting of the House? 

Legislation (S.2956) has been introduced in the Senate (and hearings have been held), 
which seeks to impose onerous and unworkable requirements on company formation 
agents, including lawyers. We understand that a mark-up of this legislation is expected 
later this year. Therefore, it is urgent that the ABA take a position on the legislation as 
soon as possible. Even if the legislation does not move this year, we have been informed 
it will be re-introduced early next year. The ABA Office of Government Affairs has 
requested the Task Force to move forward with a Recommendation at this annual 
meeting in order to be in a position to advocate on behalf of the legal profession with 
regard to S.2956 and any related bills. Furthermore, the Financial Action Task Force is 
expected to release a paper in October 2008, providing its views on how the legal 
profession should conduct client due diligence in order to comply with anti-money 
laundering and anti-terrorist financing legal requirements. The ABA Task Force wants to 
be in a position to work with the U.S. government to address the views set forth in the 
FATF paper, and to prevent any effort to impose new regulatory requirements in this area 
on the legal profession. 

6. Status of Legislation . (If applicable.) 

S.2956 has been introduced in the U.S. Senate. It has been referred to the Senate 
Committee on Homeland Security and Governmental Affairs. 


7. Cost to the Association . (Both direct and indirect costs.) 

None expected at this time. There may be certain travel requirements that will arise in 
the future, but $5,000 has already been budgeted to cover any such costs. 

8. Disclosure of Interest . (If applicable.) 

None. 


9. Referrals . (List entities to which the recommendation has been referred, the date of 
referral and the response of each entity if known.) 

See response to question 2. Also, the Recommendation has been referred to the Task 
Force on Attorney-Client Privilege and the Section of Litigation. Efforts are also 
underway to refer the Recommendation to the Standing Committee on Ethics and 
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Professional Responsibility, Standing Committee on Governmental Affairs, General 
Practice, Solo and Small Firm Division, Law Practice Management Section, Tort Trial & 
Insurance Practice, and Young Lawyers Division. 


10. Contact Person . (Prior to the meeting. Please include name, address, telephone number 
and email address.) 

Edward Krauland, 

Steptoe & Johnson LLP, 

1330 Connecticut Avenue, NW, 

Washington, D.C. 20036; 

202-429-8083; 
ekrau land@steptoe .com 

1 1 . Contact Person . (Who will present the report to the House. Please include email address 
and cell phone number.) 

Neal R. Sonnett, 

Neal R. Sonnett PA, 

Suite 2600, 

2 S Biscayne Blvd, 

Miami, FL 33131; 
nrs@sonnett.com : 

305-358-2000; 

(cell) 305-333-5444; 

Stephen A. Saltzburg, 

George Washington University School of Law, 

2000 H Street, NW, 

Washington, D.C., 20052; 
ssaU^(5llaw.gwu.edu : 

202-994-7089; 

(cell) 202-489-7464. 


Edward Krauland, Chair 

ABA Task Force on Gatekeeper Regulation and the Profession 
August 2008 
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EXECUTIVE SUMMARY 


1. Summary of the Recommendation: 

The Recommendation addresses certain proposed legislation and international policy 
initiatives intended to impose obligations on company formation agents, including 
lawyers, to undertake extensive due diligence on clients, and to determine “beneficial 
owners” when assisting in the formation of non-publicly traded business entities and 
trusts. This is being driven by concerns over money laundering, tax evasion, terrorist 
financing, and abuse of corporate vehicles for improper purposes. The 
Recommendation urges that federal legislation is not needed to address the concerns of 
U.S. regulators; that the appropriate way to address these issues is through existing 
state laws and regulatory bodies; that any requirement to determine beneficial 
ownership and conduct client due diligence be reasonable, risk-based, cost-effective, 
and not interfere with lawyer ethical obligations; and that the legal profession undertake 
voluntary initiatives to provide client due diligence guidance to members, so as to help 
address the risk of money laundering and terrorist financing and assist members in 
complying with existing laws. 

2. Summary of the Issue that the Resolution Addresses: 

See answer to item 1 . The Recommendation addresses the appropriate way for the 
U.S. government to approach the oversight of company formation agents, including 
lawyers, in areas such as identifying "beneficial owners” when forming business entities 
and trusts, conducting client due diligence when initiating client relationships, and 
avoiding money laundering and terrorist financing risks in the performance of legal 
services. 

3. Please Explain How the Proposed Policy Position will Address the Issue 

The Recommendation will provide the ABA Office of Government Affairs with necessary 
ABA policy to more effectively oppose S. 2956 and work with Congress to pass 
legislation less burdensome on lawyers, and which secures the attorney-client privilege. 
The Recommendation urges that new federal legislation is not needed, nor is it the most 
effective way to address U.S. and international concerns with regard to the impact of 
non-transparent beneficial ownership in business entities on money laundering and 
terrorist financing activities. Rather, existing state laws and state regulatory regimes, as 
appropriately modified through ongoing work of the ABA and other organizations (such 
as the ABA Committee on Corporate Laws, the ABA Section of Business Law, the 
National Conference of Commissioners on Uniform State Laws, the National 
Conference of State Legislatures, the National Association of Secretaries of State), are 
the appropriate way to increase transparency and information available to regulators. 
Moreover, client due diligence should be the subject of voluntary guidance developed 
by the profession, to help educate and assist lawyers to identify and address money 
laundering and terrorist financing risks when delivering legal services. 

4 . Summary of Minority Views 
There are no known minority views. 
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June 11, 2009 


The Hon, Joseph 1. Lieberman 
Chairman 

Senate Committee on Homeland Security and Governmental Affairs 
SD-340 Dirksen Senate Office Building 
Washington, D.C. 20510 

The Hon. Susan M. Collins 
Ranking Minority Member 

Senate Committee on Homeland Security and Governmental Affairs 
SD-344 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Senators Lieberman and Collins: 

Thank you for allowing the Association of Registered Agents (“ARA”) and the National 
Public Records and Research Association (“NPRRA”) to submit this letter summarizing our 
activities over the past three years regarding the use, by some individuals, of business entities 
formed in the United States for the purposes of money laundering or terrorist financing. 

The Awociation of-Registered-Agenls is made up-of companies that-offeriregistered-agent- 
and formation services across the United States. Collectively we represent approximately 10% of 
all business entities registered to do business in the 50 states and the District of Columbia. The 
NPRRA is an association of local and regional businesses engaged in public record filing, 
research and information retrieval. As trade associations, we have been successful in working 
with states to solve problems related to our industry. 

No issue is more important to us than ensuring that we, as an industry, are not facilitating 
the illicit use of US business entities. We attended and listened with great interest to the hearing 
held by the Senate Permanent Subcommittee on Investigations in November of 2006 on the 
possible abuses by individuals who form US companies for nefarious purposes. After the hearing 
we took immediate action. 

We initiated meetings with Treasury’s Office of Foreign Assets Control and the Financial 
Crimes Enforcement Network. We wanted to understand the current US law as it applies to our 
industry - and to ensure that we are in compliance with those laws. As a result of our meetings, 
each member of our Associations has undertaken a risk assessment to examine each facet of our 
businesses and to develop safeguards to ensure that our companies are not complicit with those 
individuals who would abuse our law. We have also worked with together to develop best 
practices for national, regional and local service providers. 

Moreover, we have been working with the National Association of Secretaries of State 
(“NASS”) to further explore the complexities of obtaining and maintaining business entity 
ownership information. To that end, we participated on a panel at the Association meeting in 
February of 2007 which led to the creation of the NASS Task Force on Company Formations. 

That task force then asked the National Conference of Commissioners on Uniform State Laws 
(“NCCUSL”) to address those issues and to develop a uniform approach to resolve those issues 
through State business entity law, We have met with the National Conference of State Legislators 
(“NCSL”) to provide background infonnation for their Executive Committee Task Force on 
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Corporate Formations, NCSL has also recommended that we allow NCCUSL to address the 
availability of ownership information in the United States. 

Finally, our Associations have studied the reports of, and worked directly with, the 
Financial Actions Task Force’s (“FATF’) Working Group of Evaluations and Implementations to 
further understand the international implications of these issues. We have participated with, and 
made recommendations to the FATF on their Risk-Based guidance for Trust Companies and 
Company Service Providers, a set of best practices for our industry worldwide. We have 
discussed compliance matters with registry officials from many other countries to further 
understand how they have approached this problem. Using the information gained from this 
international forum, we have worked with many interested parties to develop the best way to 
provide ownership information to appropriate authorities while protecting the rights of 
individuals who form US businesses. 

Over the past three years, we, as an industry, have come to understand and appreciate the 
full extent of law enforcement’s difficulties in collecting and identifying ownership information 
and the potential impact on our national security. We also recognize that there are a number of 
ways to resolve this problem. For example, the Organization for Economic Cooperation and 
Development in a paper on the subject issued in 2002 has identified at least three different ways 
that ownership information might be provided. NASS, NCCUSL, NCSL, the American Bar 
Association, the Departments of Treasury and Justice and our industry have worked together to 

find a way-whioh would balance law enforcement’s need to know who owns and controls a 

particular entity with business owners’ rights to privacy and due process. We believe that 
NCCUSL’s current efforts, with continuing input from all concerned parties will result in the best 
solution for the United States. 

On behalf of the Association of Registered Agents and the National Public Records and 
Research Association, We remain 



Charlene P. Dawkins 
Secretary/T reasurer 
Association of Registered Agents 
150 Fayetteville St., Box 1011 
Raleigh, NC 27601 
919-833-1115 


Daniel Denham 

President 

NPRRA 

1535 Grant St. Ste. 140 
Denver, CO 80203-1843 
303-863-1800 
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NATIONAL 

FRATERNAL ORDER OF POLICE* 


309 MASSAOm^n^ A\^., N. E. 
WA^hKSTON, DC 20002 
PHONE 20^S47-aiTO • FAX 202-547-8190 


CHUCK CANTERBURY 
NATIONAL PREKOGNT 


JAMES O. PASCO. JR. 

EXECUTIVE CBRECTOfi 


19 June 2009 


The Honorable Joseph Lieberman 
Chairman 

Committee on Homeland Security 
and Governmental Aifairs 
United States Senate 
Washington, DC 20510 


The Honorable Susan Collins 
Ranking Member 
Committee on Homeland Security 
and Governmental Affairs 
United States Senate 
Washington, DC 20510 


Dear Mr. Chairman and Senator Collins, 

I am writing on behalf of the members of the Fraternal Order of Police to advise you of 
our support for a bill that was the subject of a hearing this week- S. 569, the 
"Incorporation Transparency and Law Enforcement Assistance Act.” This legislation was 
introduced by Senator Carl Levin (D-MI) and is a critical step in cracking corporate 
seaecy that sometimes exists to conceal illegal enterprises. 

The "Incorporation Transparency and Law Enforcement Assistance Act” would help law 
enforcement combat the misuse of U.S. corporations by requiring States to obtain 
beneficial ownership information for corporations and limited liability companies formed 
under State law. The bill would accomplish this by providing law enforcement access to 
this information upon receipt of a subpoena or summons. 

For years corporations have been used as front organizations for criminals in the conduct 
of illegal activity such as money laundering, fraud, and tax evasion. This legislation 
would act as a critical information gathering tool for law enforcement in combating these 
crimes by giving law enforcement access to the true identity of the owners behind certain 
coiporations suspected of criminal acts. The sharing of this information will work to 
speed up the ability of law enforcement to investigate any possible connection between 
these coiporations and terrorist funding. 

Chi belmlf of the more th^ 327,000 members of the FOP, I thank you for your continuing 
leadership on homeland security and law enforcement issues. If I can be of any 
addition^ assistance on this matter please do not hesitate to contact me or Executive Jim 
Pasco in my Washington office. 



building on a proud tradition 
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TESTIMONY OF THE KANSAS SECRETARY OF STATE ON S. 569 
SENATE HOMELAND SECURITY and GOVERNMENTAL AFFAIRS COMMITTEE 
“Examining State Business Incorporation Practices: A Discussion of the Incorporation Transparency 
and Law Enforcement Assistance Act.” 

JUNE 18, 2009 


Senators: 

The Kansas secretary of state appreciates the opportunity to submit written testimony on S. 569, the 
Incorporation Transparency and Law Enforcement Assistance Act. We believe the passage and 
implementation of S. 569 will have a negative impact on the office of the Kansas secretary of state. 
Our staff collected data to predict the impact of S. 569 on our state and we have estimated that over 
120,000 corporations and LLC’s would be impacted during the first year. If the categories were to 
expand such that partnerships, trusts and other legal entities were included, the number of entities that 
would be impacted would climb to 1 50,000. Several factors were considered in our study: 

• The cost for reprogramming our online entity formation filing system to 
accommodate the requirements of the beneficial ownership information. 

• The cost of redesigning forms for entity formation filed on a paper form. 

• The cost for reprogramming our filing system to accommodate attachments for 
certification by formation agents of any non-US citizen. Also, the cost of expanding 
the paper system to accommodate all beneficial ownership information. 

• The need to increase staff to accommodate the changes required by S.569 

• The Kansas legislature has cut budgets and swept fee funds from all state agencies, 
including the secretary of state. The cost to implement S. 569 in Kansas is 
estimated to be $600,000. 

Senate bill 569 is problematic because it would limit or eliminate a customers’ ability to make 
electronic filings, it will reduce access to a filing system that works well for thousands of filers, and it 
would place an undue burden on the filing agency. The philosophy of the filing agency has always 
been to serve the customer and accept business filings. This proposal will not accomplish the goal of 
protecting the United States from U.S. corporations being misused to commit terrorism. It will 
however, impose responsibilities that are above and beyond the filing agencies abilities, force the filing 
agencies to raise fees to offset cost of implementation while it penalizes our customers, and impose 
bureaucracy into a system that was never intended to be run by bureaucrats. 

The fiscal impact of S. 569 is even more problematic. Currently, our office is coping with reduced 
revenues and budget cuts while we maintain a level of service that our customers have come to expect. 
In the fiscal climate that we are working in, there simply are no resources to implement the large scale 
changes that S. 569 would require. 

1 appreciate the opportunity to submit this written testimony in opposition to S. 569. 

Respectfully submitted, 

RON THORNBURGH 
KANSAS SECRETARY OF STATE 
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MATTHEW DUNLAP 
SECRETARY OF STATE 


STATE OF Maine 
OFFICE 

OF THE 

Secretary of State 


TestimoDy of Hon. Matthew Dunlap, Maine Secretary of State 

For the Senate Homeland Security and Governmental Affairs Committee Informational Hearing 
of June 18, 2009 on "Examining State Business Incorporation Practices: A Discussion of S. 
569: the Incorporation Transparency and Law Enforcement Assistance Act ’’ 

Dear Chairman Lieberman, Ranking Member Collins, and Members of the Committee, I am the 
Secretary of State for the Stale of Maine, and I have been involved with the Company Formation 
Task Force formed by the National Association of Secretaries of State (NASS) since February 

2007. 

I participated both directly and through my senior staff with the drafting and release of the 
body’s report and recommendations, which were adopted by the full membership in July 2007 
and reaffirmed in July 2008. I also opposed the first iteration of the bill, S. 2956: “The 
Incorporation Transparency and Law Enforcement Assistance Act.” I supported a resolution in 
opposition to S. 2956; the resolution was unanimously approved by my peers and adopted by 
NASS in July 2008. 

Today, I remain opposed to the enactment S.569 because of the additional record keeping 
requirements it will place on states and the uncertainty of the costs associated with implementing 
such broad changes. 

I support the testimony of my esteemed colleague, Hon. Elaine Marshall, North Carolina 
Secretary of State, who appeared before you at the hearing. She made compelling arguments 
against S.569 and I want to reiterate some of those points with you as well and describe the 
impact here in Maine. 

i underscore Secretary Marshall’s point that the information sought imder S.569 already resides 
with financial institutions, credit unions and with the IRS. If the information is already available 
from other sources, why is there a need to have the Secretary of State collect, store and deal with 
privacy issues surrounding this information? 

As Secretary Marshall indicated in her testimony, NASS asked Senator Levin to hold off on 
introducing federal legislation until our association bad an opportunity to convene a Task Force 
to review die issue and develop meaningful recommendations for federal and state consideration. 
In July 2007, members approved the NASS Company Formation Task Force Report and 
Recommendations, which includes the following: 
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• A ban of bearer shares and interests in bearer form, a practice that was for all 
intents and purposes prohibited by states’ case law, but not clearly outlined in 
state statute. 

• A requirement that entities file a periodic report that includes the name and 
address of a natural person in the U.S. who has responsibility for providing access 
to the list of owners of record for a business entity. That name would be a part of 
the public record and, therefore, available to law enforcement without a subpoena. 

These basic recommendations have served as the basis for drafting the Uniform Law 
Enforcement Access to Entity Information Act, crafted by the Uniform Law Commission with 
significant input from the legal, law enforcement and filing office communities. You heard 
details about this draft language from Harry Haynsworth, but Senator Levin dismissed it out of 
hand since it did not provide shape to his defmitional term of beneficial ownership. As Secretary 
Marshall and Mr. Haynsworth indicated, there is no clear definition in business entity law in the 
United States for this term; yet Senator Levin continues to push a definition that was crafted for 
financial transactions disclosure not disclosure under the business entities law. 

In May 2008, Senator Levin expressed his dissatisfaction with the NASS approach and 
introduced the Incorporation Transparency and Law Enforcement Assistance Act (S.2956). He 
reintroduced this bill in March 2009 as S.569. NASS and a number of other prominent 
organizations are on record in opposition to this bill, including the Uniform Law Commissioners, 
the American Bar Association (ABA), and the National Conference of State Legislatures 
(NCSL). 

As Secretary Marshall indicated in her testimony and it is important to emphasize again, during 
the years since this issue has been brought to the public forefront, the coalition of NASS, ABA, 
ULC, NCSL has been working together to find appropriate state legislative and administrative 
answers that would accomplish the following; 

• Avoid the federalization of the company formation process, which has always 
been a state function. Federal legislation will bring federal rulemaking and 
regulatory authority into an area that has traditionally been the jurisdiction of 
states; 

• Create a way for company ownership data to be held by private individuals 
designated by the entities, rather than the Secretary of State or other state agency; 

• Require that law enforcement agencies use subpoenas to inspect the ownership 
records rather than mandating that the Secretaries of State or state governments 
collect, secure and provide them; 

• Avoid an immense, unfunded mandate requiring states to fund the hardware, 
software and staffing to collect, update, preserve and make accessible this 
ownership data. There would also be a substantial cost for public education 
efforts regarding the complete change to filing requirements; 

• Prevent the office of the Secretary of State from becoming a law enforcement 
agency if compelled to regularly cross-check the entity ownership data against the 
Office of Foreign Asset Control’s Specially Designated Nationals (SDN) List and 
report any suspicious matches. 
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Overall, the NASS reconunendations strike an appropriate balance by supporting the goals of 
law enforcement without unnecessarily restructuring state governments into Federal branch 
agencies or negatively impacting the business community. 

For even the most technologically advanced states, maintaining ownership information in a 
database will require the development and design of a new system. It will also require the states 
to conduct extensive, comprehensive and costly public education campaigns to ensure 
compliance. 

Additionally, the NASS approach does not overburden small businesses, many of which are 
struggling economically right now. In crafting its recommendations, one of the major goals of 
the NASS Company Formation Task Force was to avoid any increased financial or filing burdens 
on small businesses, particularly “mom and pop” or family-owned businesses. It is also 
important that any changes in law remain simple and straightforward so as not to result in 
unintentional non-compliance. 

Unlike S.569, the NASS Company Formation Task Force recommendations also support the 
protection of privacy for investors and family members and would not make their personal 
business matters a part of the public record. While S.569 does leave it up to each state as to how 
it would handle the public nature of the additional information that must be collected, the 
creation of a pubic and confidential filings information system is likely to be a nightmare for 
state filing offices to handle, since this type of confidential filing is not typical of a business 
entity filing office at the state level. Significant training of internal staff on the functioning and 
liability of access to this sensitive information will create a totally different level of 
responsibility for staff; many of my staffers will be reluctant, >vith good reason, to have any 
access to this information. 

The issues Secretary Marshall and I raise regarding S.569 are not solely issues for my colleagues 
and me, but they are also issues for the small business community, venture capitalists, and other 
business-related entities. I strongly urge the Committee to seek out input from this segment of 
the business community to hear the impact that it will have on the backbone of our economy - 
small businesses. 

In Maine, S.569 would be a significant burden, and we are a state recognized for innovation with 
online technology. Unlike Secretary Marshall, I have a 2 person technology staff to make 
changes to our existing system. S.569 will likely require a significant change in our system 
hardware and software configurations. Maine currently has 70,000 active corporations and 
limited liability companies within our databases, and all filings are examined before filing. 

While Maine is not a legal review state, our staff does review filings for completeness of the 
required statutory information. Maine does not permit online filing of formation documents, but 
does accept Annual Reports online. 

As Secretary Marshall testified, to assess the real costs to the states xmder S.569 is almost 
impossible. A great disconnect exists between what the bill states and what we think it will mean 
in order to be effective. The unknown, but expected, requirement for this bill to be meaningful is 
the application to existing business entities. If proposed Sec.2009.(a)(l)(B) requires all existing 
entities to provide beneficial ownership information on an annual basis (not just those businesses 
created after the effective date), then entirely new processing and educational programs will have 
to be crafted. Everyone will need to provide citizenship or status information. Screening by 
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physical addresses will be inadequate. Responsibility is placed on formation agents, but the bill 
is silent as to the responsibility for those entities created without a formation agent. An 
educational undertaking to all new entities, approximately 4,000 - 5,000 per year in Maine, is 
one of significant cost. If all 70,000 entities of record must be informed, the cost grows greatly. 

The huge volume of materials S.569 will generate over just a few years needs to be considered. 
On its face. Annual Report numbers will not increase, but Annual Reports are public records in 
Maine. If they contain confidential ownership information in order to keep current, redaction will 
need to occur or separate filing systems will need to be maintained, possibly increasing the 
image load exponentially. Maine is currently using hardware that is near or at the end of its 
lifespan. I am concerned that to put more pressure on existing hardware with the volume of new 
or expanded filings will cause catastrophic issues. In Maine, we have had to reduce our budgets 
so substantially over the last 4 years that we are struggling to meet our ongoing expenses. Going 
to the Maine Legislature to ask for money above and beyond normal operating expenses to fund 
federally mandated programs will be an exercise of profound exasperation. Given the narrowing 
band of available public resources, Maine simply does not have available the estimated $1.1 
million necessary to make upgrades to meet the requirements of S.569. 

I concur with Secretary Marshall’s assertion regarding the impact of S.569 on nonprofit 
corporations - general confusion will be the norm as nonprofits seldom have “owners” of any 
definition. Who are the “beneficial owners” of incorporated VFW organizations, American 
Legion organizations. Granges, churches, Lions Clubs International, Elk Lodges et cetera.? In 
Maine, these types of fraternal and social organization make up a large percentage of our 
nonprofit corporations. I would invite, but do not expect, any Federal assistance in answering 
the almost 13,000 telephone calls that my office will get on this issue from nonprofit 
corporations alone. 

Secretaries of State around the country are very concerned that the term “beneficial ownership” 
is not well-established in American jurisprudence and that it will fall upon us to interpret what 
that means. It is also of concern that the law would apply to formation agents but does not 
specify who would be responsible in the case that a formation agent is not used. Filing offices 
have no desire to be the default keeper and verifier of the identity of non-United States citizen 
beneficial owners. The definition of formation agent itself is of concern since formation does not 
occur until my office accepts and files it; am I, the Secretary of State, then by definition a 
formation agent? 

I share Secretary Marshall’s concern regarding the possible verification of ownership 
information falling to our offices; which then leads to states comparing ownership names against 
OFAC’s SDN list. The verification and comparison to this list would be a nightmare of biblical 
proportions. Starting on July 1", 1 will have 5 less staffers in my office due to budget reductions. 
Any verification and checking would require me to double my staff; not reduce it. 

Because I am also the state’s chief Motor Vehicle official, I am also responsible for issuing state 
driver licenses and identity credentials. Using a combination of AAMVA naming protocols and 
existing names on the SDN list, finding matches on the SDN list through even a normal business 
proceeding — which would occur if an agent presents a driver’s license as identity— would be 
problematic. Assuming their name was more than 15 characters long and hyphens were removed, 
if it were entered against the SDN list, it would nol eemrate a match, even if the individual were 
listed on the OF AC SDN list. Naming protocols for the list demand an exact match. Bear in mind 
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that this assumes that no fraud has occurred in procuring any original document. The terrorists of 
September 1 1*, 2001 were able to obtain state credentials using Federally-issued travel 
documents, which were obtained in several cases through fraud. 1 would invite an amendment to 
this bill that would obligate the Federal government to uphold its end of the bargain on national 
security. 

If you sense resistance and frustration from Secretary Marshall and me, you are correct. Clearly, 

I am not an advocate of Maine companies being used for money laundering or other illicit 
purposes. But we all feel these efforts are going to be of limited effectiveness compared to other 
possible avenues of recourse described in my testimony. Do you really think that the bad guys 
will think twice about providing fraudulent information at the time of formation? Ironically, this 
bill will not stop criminals, but will deter legitimate businesses from forming. Rather than 
creating entities that would be held to new filing requirements by S.569, entrepreneurs will 
create entities like sole proprietorships which don’t file with our office. But by creating these 
types of entities, the businesses sacrifice the liability shield and tax benefits afforded to 
corporations and limited liability companies. What is the impact of reduced entity filings? 
Undoubtedly it would result in a major loss of revenue for states. In Maine, we generate revenue 
in access of $10 million annually for the Maine General Fund. 

S. 569 represents a cultural change - not just for the filing offices who view their function as 
simply ministerial, but a cultural change for everyone engaged in business of most types in the 
United States. As Secretary Marshall points out, ground zero for the fallout from these cultural 
changes will be each state’s filing office, and we are gravely concerned. Viewing the financial 
and human asset commitment contrasted with the efficacy of the proposal, it is hard to find 
significant added value and meaningfulness. 

In closing, I too, as Secretary Marshall indicated, am very wary of any federal law that burdens 
states and legitimate businesses yet provides lawbreakers with the ability to evade it. The 
obvious argument is that the extremely small number of entities that are registered to do business 
that may be engaged in money laundering, terrorist financing and tax evasions are probably not 
going to file accurate or truthful information to state government. The bill can only serve to 
severely impact the vast majority of legitimate, law abiding businesses trying to stay afloat in 
tarbulent economic times. 

Thank you for allowing me to provide my thoughts on this very difficult matter. 

Sincerely, 



Matthew Dunlap 
Secretary of State 
State of Maine 
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National Association of Assistant United States Attorneys 

12427 Hedges Run Dr. • Ste 104 -Lake Ridge, VA 22192-1715 
Tel: (800) 456-5661 • Fax: (800) 528-3492 
Web: wwn.naausa.org 


The Honorable Joseph Lieberman 

Chairman 

U.S. Senate 

Committee on Homeland Security 
and Governmental Affairs 
Washington, DC 20510 


The Honorable Susan Collins 
Ranking Member 
U.S. Senate 

Committee on Homeland Security 
and Governmental Affairs 
Washington, DC 20510 


Re: S. 569, The Incorporation Transparency 
and Law Enforcement Assistance Act 


Dear Chairman Lieberman and Ranking Member Collins: 

I write to express the strong support of the National Association of Assistant United 
States Attorneys for S.569, the Incorporation Transparency and Law Enforcement Assistance 
Act, and urge swift action to approve this measure. 

This legislation, introduced by Senators Levin, Grassley and McCaskill, will require 
States to obtain the names of the beneficial owners of each corporation or limited liability 
company formed under their laws, ensure that this information is annually updated, and make 
such information available to law enforcement authorities when legally authoTi^ed. Mindful of 
the ease with which criminals establish “front organizations” to assist in money laundering, 
terrorist financing, tax evasion and other misconduct, it is shocking and unacceptable that many 
state laws permit the creation of corporations without asking for the identity of the corporation’s 
beneficial owners, S. 596 will guard against that, and no longer permit criminals to exploit the 
lack of transparency in the registration of corporations. It also will create a critical information 
gathering tool by giving law enforcement authorities access to the true identity of the ovraers 
behind certain corporations suspected of criminal acts, without unduly intruding upon individual 
privacy. 

On behalf of the Assistant United Stales Attorneys represented by our association, we 
thank you for holding the hearing on this bill on June 1 8 and urge swift approval by your 
Committee. Thank you for your leadership and for consideration of our comments. 

Sincerely, 


Steven H. Cook USATNE 
National President 
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Max Maxfield 
Secretary’ of State 


Wyoming Secretary of State 



Patricia O'Brien Arp 
Deputy Secretary of State 


June 16, 2009 

Honorable Joseph Lieberman, Chairman 

Senate Committee on Homeland Security and Govemmentat Affairs 
340 Dirksen Senate Office Building 
Washington, DC 20510 

RE; S.569 incorporation Transparency and Law Enforcement Assistance Act 
Dear Chairman Lieberman and Members of the Committee; 


Thank you for the opportunity to present information to the Committee on behalf of the State of Wyoming. 

The Problem: First let me say that Wyoming has candidly acknowledged that the structure of our business laws was 
problematic in that, in an attempt to be business friendly, our laws were also found to be fraud friendly, During my 
first week in office in January of 2007, 1 was contacted by the national media about Wyoming's business laws. 1 had 
already made a commitment to take action. Wyoming has not denied, nor made light of, the problem facing us. 

Actions Taken: Immediately, my office began working with the State Legislature. A law specifically barring bearer 
shares was passed in 2007 and two very large pieces of legislation; The Wyoming Registered Offices and Agents Act, 
and the companion bill allowing enforcement authority were passed In 2008, effective January 2009. 

The above two laws now require the following of registered agents (formation agents); 

• Each company must have a registered agent (human being) in our State at a physical location - no drop 
boxes; 

• The registered agent must keep information about key players of each company represented; 

• The registered agent must also have information about a contact person for each company. 

The new laws; 

• Provide for increased enforcement authority; 

• Provide a felony provision for filing false documents. 

Opposition to Wyoming's Actions: As a serious aside. I must make note of the fact that it was very difficult to get 
this State legislation passed. The Wyoming Joint Corporations Committee worked closely with my office for months 
working on final versions of the bills. We had the full support of the Governor, as evidenced by the fact that for 
perhaps the first time in Wyoming history a Governor testified before the Legislature about a specific bill, The 
Governor, a former U.S. Attorney, was all too familiar with our problem, Nonetheless, it was one of the hardest 
fought battles to get these laws passed. Influences external to Wyoming lobbied, hired lobbyists ar\d flew into 
Wyoming to testify and fight against these bills. It is of note that the most opposition came from large formation 
companies who did not want to be responsible for "knowing who their clients were" and who did not want to be 
responsible for keeping information about their clients. They were all too happy to pass that responsibility to 
government; and place it upon the State to try to keep track of the players involved in these businesses which they 
were forming and representing. 


State Capitol Building E-rnail: secofstateTttstale.wy.us 

200 West 24* Street Website: http:4-soswy.state.wv.us 


Cheyenne. WY 82002 
Phone: (307) 777-7378 
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Wyoming's Success: Wyoming's laws were passed in 2008, effective January 2009. Already a few registered agents 
who represented hundreds of companies each have folded up shop. In just the first few months the bill has been in 
effect, Wyoming has dissolved thousands of companies represented by these few agents. In addition, we are 
working with the White Collar Crime Task Force {FBI, Postal Service, U.S. Attorney's Office, Secret Service and 
Wyoming Secretary of State’s Office) to bring cases forward to the U.S- Attorney for prosecution. The Wyoming 
Secretary of State's Office has been an active member of the White Collar Crime Task Force for almost 15 years and it 
is a satisfaction to now have the laws necessary to obtain information and assist law enforcement in the prosecution 
of individuals who have used Wyoming's laws for evil. 

Concerns About S.569: While we understand the premise of 5.569; and while we applaud Senator Levin for his 
desire to better protect our country, we have serious concerns that the passage of S.569 will set Wyoming back in 
our efforts to fight fraud. We have the following serious concerns. 

1. Our greatest concern is that if the federal law passes, there will be serious attempts to rescind Wyoming's 
laws. The argument will be that as long as a company meets the federal law that should be enough. 

2. If Wyoming's laws were to be rescinded, we would lose the key component of requiring a human being in our 
State TO BE RESPONSIBLE FOR REPRESENTING THE COMPANIES THEY SERVE, We would be back to 
registered agents just being there for service of process, taking an otherwise hands off approach to the 
responsibility which they should shoulder. 

3. If Wyoming's laws were to be rescinded, we would also lose the requirement that the registered agent have 
a contact person for each company they represent. We FIRMLY BELIEVE that a person leading you to another 
person is infinitely better than having paper on file. Fraudulent people file fraudulent paper; but a person 
face to face being held responsible generally knows of another person who can be contacted. 

4. Whatever information is determined to be kept, it should be kept by the registered agent, not by 
government. This is a responsibility issue. States should not be taking the responsibility to know the players 
for each company; states are not forming these companies or using them for potential ill. Formation agents 
and the registered agents who are forming and making money off these companies (or the individuals 
themselves if the owner acts as his own registered agent) should be responsible for retaining and providing 
all required information. Without personal responsibility for the paper, the paper has very little value, 
except to make it APPEAR AS IF government is trying to locate the bad actors. 

Exemption: Should S.569 proceed through the Committee because it is determined to have value in states which do 
not have laws, such as Wyoming’s new laws, then we would respectfully ask the Committee to consider an 
exemption. The exemption would be for any state which meets the spirit of S.569 - and that could even be defined 
as requiring that beneficial owners' information and special documents for international owners be required to be 
kept under state laws. 

Sincerely, 



Wyoming Secretary of State 


VerDate Nov 24 2008 


09:05 Apr 19,2011 


Jkt 051788 PO 00000 Frm 00358 Fmt6601 


Sfmt 6601 


P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



353 


Question#: 

! 

Topic: 

information 

Hearing; 

Examining State Business Incorporation Practices; A Discussion of the Incorporation 
Transparency and Law Enforcement Assistance Act 

Primai7: 

The Honorable Carl Levin 

Committee: 

HOMELAND SECURITY (SENATE) 


Post-Hearing Questions and Answers for the Kecord 
Submitted to Janice Ayala 

Question; From a law enforcement perspective, what is the value of obtaining beneficial 
ownership information from a state entity, such as the Secretary of State’s office, as 
opposed to some other individual including a “records contact” as required by the 
NCCUSL proposal? 

Response: 

There are possible advantages in having beneficial ownership information collected by a 
government entity and housed with that entity instead of only with a private individual or 
incorporation service. Because the person providing this information to the incorporation 
service is the client of that business and pays for the business’s services, it could be 
argued that there would be a conflict of interest for the incorporation service to obtain 
and maintain objective, accurate, and updated information. In these instances, one might 
suspect that the business collecting the information would be less likely than an objective 
third-party government entity to question its paying client, especially when the business’s 
client wishes to veil his identity. However, this would not be a valid assumption in this 
context, for two reasons. First of all, the NCCUSL Uniform Act calls for the name and 
street address of a Records Contact and a Responsible Individual (who must be familiar 
with the affairs of the company, participate in its control or management, and who may 
not be a nominee) to be filed the Secretary of State, and for the Records Contact (who 
may be an incorporation service) to collect and maintain a copy of the Responsible 
Individual’s government issued photo identity document and to have access to additional 
beneficial ownership information. Secondly, a Secretary of State does not question the 
content of any information filed, but simply accepts it for filing. 

Additionally, one might argue that an advantage in requiring that ownership information 
must be provided to a governmental entity is that there is liability for the failure to do so. 
However, neither is this a valid criticism of the NCCUSL Uniform Act for the following 
reasons. In the case of law enforcement queries, if the copy of the government-issued 
photo identity document has not been collected by the Records Contact, the Records 
Contact must resign, which triggers the dissolution of the legal entity. If the information 
regarding the Responsible Individual becomes stale, inaccurate, or incomplete, and the 
Responsible Individual fails to notify either the Records Contact or the Secretary of State, 
there would be little if any recourse against the Records Contact, nor would there be any 
recourse against the Secretary of State for the failure of the Responsible Individual to 
update the required information.. When targets of criminal investigations provide false 
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Question#: 

1 

Topic: 

information 

Hearing: 

Examining State Business Incorporation Practices: A Discussion of the Incorporation 
Transparency and Law Enforcement Assistance Act 

Primary: 

The Honorable Carl Levin 

Committee: 

HOMELAND SECURITY (SENATE) 


information to a government entity, there is recourse against the person providing false 
information. Since the information must be provided to the government under the 
NCCUSL Uniform Act, an individual can be prosecuted for providing false statements or 
entries. Further, when assembling the facts for prosecution of the organization, the mere 
act of providing false information to a government entity can be utilized as an indicator 
of the criminal intent of the target. 

Finally, and most importantly, there would be no mechanism, under the NCCUSL 
proposal, to prevent the incorporation service from disclosing requests for information to 
their clients. Grand jury non-disclosure provisions and other court orders would not 
apply, under current law, to these incorporation services. Law enforcement could request 
that the inquiry not be disclosed, but could not compel non-disclosure. As such, and with 
the beneficial owner of the shell company being a client of the incorporation service, it 
could result in subjects of an ongoing investigation being notified of law enforcement 
queries. This could jeopardize the ongoing investigation and could lead to the funds, 
targeted by the investigation, being moved and further hidden from law enforcement. 
Without the ability to access beneficial ownership information in a manner that ensures 
both accuracy and confidentiality, collecting the information would not be useful to law 
enforcement. This problem is ameliorated under the NCCUSL Uniform Act by the fact 
that the name and street address of the Records Contact and Responsible Individual must 
be filed with the Secretary of State, and law enforcement could obtain that information 
without contacting anyone else. 
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Post-Hearing Questions for the Record 
Submitted to Adam S. Kaufman 
From Senator Carl Levin 

“Examining State Business Incorporation Practices: A Discussion of the 
Incorporation Transparency and Law Enforcement Assistance Act” 
June 18, 2009 


1 . From a law enforcement perspective, what is the value of obtaining beneficial 
ownership information from a state entity, such as the Secretary of State’s office, 
as opposed to some other individual including a “records contact” as required by 
the NCCUSL proposal? 
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DISTRICT ATTORNEY 

OF THE 

COUNTY OF NEW YORK 
ONE HOGAN PEACE 
NBwYorlc,N.Y. 10013 
(212) 335-9000 


ROBERT M. MORGENTHAU 

OlSlRlcr ATTORNEY 

August 7, 2009 



The Honorable Joseph Lieberman 
Chairman 

United States Senate Committee on Homeland Security and Governmental Affairs 
Washington, D.C. 20510-6250 

Dear Senator Lieberman; 

I write this letter to address the question posed by Senator Carl Levin following the 
hearing before the Committee on June 18, 2009, specifically asking for a comparison of 
the value of obtaining beneficial ownership from a state entity as opposed to another 
individual, including the “records contact” as required by the NCCUSL proposal, 1 was 
honored to appear before the committee in June, and it is my pleasure to address this 
question now, for it strikes at the heart of the concerns voiced by law enforcement 
authorities with regard to the NCCUSL proposal. 

In my testimony, 1 stated that law enforcement would be better served if Congress were 
to enact no law than it would be if the NCCUSL proposal were enacted, and I stand by 
that statement now. From a law enforcement perspective, the NCCUSL proposal simply 
does not make sense. Any proposal intended to enhance the ability of law enforcement 
to investigate shell companies utilized by criminal organizations must address two 
primary concerns. It must allow law enforcement to obtain information without alerting 
the criminal organization, and to do so as quickly as possible. The NCCUSL proposal 
fails on both counts. 

First, regarding secrecy, any criminal investigation must be able to proceed without 
alerting the suspects to the existence of the investigation. The reasons are simple. Once 
alerted, the suspects will destroy evidence, alter their behavior, and/or fiee the 
jurisdiction. Often our investigations proceed at a deliberate and measured pace, simply 
because any overt action by law enforcement would alert the suspects. A criminal case is 
built on numerous pieces of evidence, each piece gathered in secrecy during the 
investigation. We cannot take action that will alert the suspects until we are prepared to 
execute .search warrants, seize assets, and make arrests. This is particularly true for long 
tenn investigations of sophisticated criminal organizations that often utilize shell 
companies. We may only have one chance at taking down the organization, so we have 
to move at a painstaking pace until we have built a solid case. 

The NCCUSL bill would require us to notify an individual designated by the company 
(the ‘‘records contact”) to obtain ownership information about the company. This is 
tantamount to calling the suspects to tell them they are under investigation. The effect is 
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the same: we would have to notify the agent of a suspected criminal organization in order 
to request information. As a general rule, we do not serve subpoenas on criminal 
organizations and we do not give them warnings that they are under investigation. Yet 
this would be the precise impact of the NCCUSL proposal, which demonstrates a 
complete lack of understanding about the criminal investigative process. 

Moreover, when law enforcement tries to adduce the beneficial ownership of a corporate 
entity, we seek the quickest method possible. As noted above, there is enough delay 
inherently built into our investigations - the NCCUSL proposal would simply add more. 
Senator Levin introduced a chart depicting the tangled web of multiple steps required by 
the NCCUSL proposal: first a subpoena to the “records contact” to ascertain the identity 
of the company’s designated “responsible individual” (who could be an offshore nominee 
not susceptible to subpoena), followed by an attempt to serve the “responsible individual” 
with a subpoena. The complexity and unworkable nature of the proposal are manifest; 
particularly when compared the simple and logical act of serving a subpoena on a 
.secretary of state. One process presents a bureaucratic quagmire that will serve only to 
notify the suspects of the investigations; the other is a direct and confidential request to a 
state official. From a law enforcement perspective, the choice is obvious. 

Finally, the burden imposed by S 569 on state governments is simply the retention of the 
name of the beneficial owner and his/her Photo Identification, while NCCUSL requires 
the retention of the name of the records contact. Thc.se burdens are similar in nature, 
coverage and extent. ITie proponents of the NCCUSL bill portray the requirements of S 
569 as draconian governmental intrusions. From a rccords-keeping perspective, I fail to 
perceive a significant difference between the proposals. However, their effects on law 
enforcement could not be more divergent. NCCUSL completely fails to advance any 
interest of law enforcement, and will benefit criminal organizations by legislating a 
system guaranteed to give them advance notice of criminal investigations. 1 urge the 
Committee to report favorably on S 569. 

1 thank you again for the opportunity to address the Committee and these important 
issues. 



Chief, Inve.stigation Division Central 
New York County District Attorney’s Office 


cc: Senator Carl Levin 
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Questions for the Record Jennifer Shasky Calvery 
“Examining State Business Incorporation Practices; A Discussion of the 
Incorporation Transparency and Law Enforcement Assistance Act” 
June IS, 2009 


Questions from Senator Levin 

1. In 2006, Stuart Nash from the Department of Justice submitted testimony to 
the Permanent Subcommittee on Investigations where be noted that the lack 
of beneficial ownership is “a hugely significant problem and we are having 
investigations, and important investigations, that are hitting brick walls 
because there is no one out there that has the information regarding 
beneficial ownership that we need to pursue those investigations.” 

Please describe the scope of the problem faced by law enforcement due to a 
lack of company beneficial ownership information. In addition, please 
provide examples of investigations that have been thwarted due to the lack of 
company beneficial ownership information. 

Response: 


In criminal investigations, law enforcement oAen faces a problem uncovering the 
criminals responsible for instigating crimes when they use shell companies, primarily to 
open foreign bank accounts. This is due, in part, to the lack of beneficial ownership 
information gathered on shell companies. Although the Department does not collect 
statistics on the scope of this problem, the following information reported by 
investigators and prosecutors indicates that the problem is widespread: 

> When questioned about whether a lack of information about a U.S. shell company 
had hindered their investigations, nearly all of a 75 person audience of federal 
investigators and prosecutors from throughout the country responded that it had. The 
audience — including investigators from nine federal law enforcement agencies and 
prosecutors from a variety of districts and offices — was attending a financial 
investigation seminar designed to teach them how to investigate the financial aspects 
of international criminal organizations. The instructor, who w'as lecturing on U.S. 
shell companies, asked the members of the audience to raise their hand if they had 
ever reached a dead end in one of their investigations because of a U.S. shell 
company. Neaily every person in the room raised his or her hand. Departmental 
instructors report tliat such a response is common in money laundering courses 
delivered both domestically and abroad. 

> Likewise, participants in Suspicious Activity Report (SAR) Review Teams report that 
many investigations involving U.S. shell companies are never even pursued. SAR 
Review Teams exist in most judicial districts around the country and are comprised of 
prosecutors, federal investigators, and often state and local law enforcement. Their 
mission is to review SARs and uncover links that can lead to criminal prosecutions, 


09:05 Apr 19, 2011 Jkt051788 PO 00000 Frm 00364 Fmt 6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



359 


forfeitures, and seizures. The teams report that often they do not pursue leads 
contained in the SARs under rewew because the reported suspicious financial activity 
was done through an account held in the name of a U.S. shell company. Realizing 
that beneficial ownership information for the U.S, shell company is not available in 
the United States and the underlying account under review was established in a 
foreign country, the teams never pursue an investigation. The total amount of money 
associated with suspicious financial transactions involving U.S. shell companies that 
is reported in SARs on an annual basis is quite high, often in the billions of dollars. 

> Finally, as detailed in the earlier testimony of both Stuart Nash and Jennifer Shasky 
Calvery, the lack of beneficial ownership information for U.S. entities also provides 
challenges for the United States when responding to requests for assistance from our 
foreign partners. Stuart Nash, in particular, testified about the scope of the problem 
and rise in requests for information related to shell companies during 2004 and 200S. 
The Department’s Office of International Affairs (OIA) reports that, since that time, 
OIA has spent considerable effort educating our foreign counterparts about our 
inability to obtain and provide beneficial ownership information. As a result, OIA 
reports that is has seen the number of requests drop. Not unexpectedly, foreign 
investigators and prosecutors continue to approach DOJ speakers at foreign events to 
complain about investigations that were terminated due to their inability to obtain 
beneficial ownership information about U.S. companies. This problem not only 
damages our reputation but is also counterproductive to our efforts to join with 
foreign counterparts in a global offensive against organized crime and teiTorism. 

The following case example illustrates hovv a lack of beneficial ownership 
information thw'arts an investigation and why such ait experience might lead law 
enforcement to avoid pursuing such investigations: 

Numerous victims in the United States complained to law enforcement 
investigators about losing money when attempting to purchase automobiles over the 
Internet via an online auction website. The fraud scheme was facilitated by the use of 
U.S, shell companies which were used to move the victims’ proceeds out of the United 
States and into Latvia, subsequently disbursing those proceeds among the unidentified 
criminal participants. 

In essence, the victims were induced to purchase an automobile using a well- 
known online website. The criminal participants would identify a legitimate vehicle for 
sale on the site and then, acting as potential buyer of the vehicle, they would obtain 
necessary information such as the vehicle title and photographs. The criminal 
participants would then pose as the purported seller of that vehicle. Interested buyers 
would email the criminal participants (purported seller) to inquire about the availability 
of the car and the criminal participants would reply to the buyer via email, and not 
through the auction website. In the course of transferring payment for the cars, victims 
were directed to use entities that had the same name as licensed and bonded escrow 
companies located in the United States. The criminal participants would create false web 


2 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm 00365 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



360 


sites for these entities and direct the victims to log on to the false sites with an assigned 
ID and password in order to receive payment instructions. 

Victims were then directed by the false escrow companies to wire funds to a 
financial institution located in New York, ‘’Bank A,” for ftuther credit to the named U.S. 
shell company. Based upon the wiring instructions that they received, the victims 
believed that they were sending money to a U.S. bank account held by the escrow 
company in New York. In reality, the wire instructions showed that the funds were 
ultimately sent to an account maintained under the name of the U.S. shell company at a 
bank located in Riga, Latvia via a correspondent account in the name of the Latvian Bank 
which was located at Bank A in New York. Obviously, the correspondent account 
records for the Latvian Bank, held at Bank A, had no details on the owners of the U.S. 
shell company. 

Corporate documents for the U.S. shell company obtained from the Secretary of 
State of the respective state provided names of two individuals acting on behalf of 
corporate entities in Tortola, British Virgin Islands, both with addresses in Tortola. The 
U.S. shell company was associated with two U.S. addresses, both of which were 
addresses of a U.S. registered agent and used simply as mail drops. 

It required three formal treaty requests, over the span of nearly two years, to 
obtain documentation from Latvia that specifically identified the individual who was the 
signatory on the bank account held in Latvia in the name of the U.S. shell company. A 
copy of this individual’s foreign passport (which was Ukrainian) had been maintained by 
the Latv'ian bank. However, a review of the bank records for the account in the name of 
the U.S, shell company revealed that funds from the U.S. victims received into that 
account had been transferred out of that account into another account in the name of 
another U.S. shell company, necessitating a repeat of the entire process, including 
additional treaty requests to identify additional bank account signatories. Those 
signatories all held foreign passports, none of which were Latvian. 

Ultimately, this case was never charged because investigators were unable to 
establish whether the signatories on the bank accounts had knowledge of the underlying 
fraud that generated the funds or whether they were the beneficiaries of those funds as 
opposed to merely financial service providers responsible for moving the funds. In 
essence, the investigators could not establish the beneficial owner of the U.S. shell 
company and its assets (the fraud proceeds). 

This case illustrates how a lack of corporate u-ansparency in the United States can 
frustrate an investigation at several different junctures. First, the success or failure of a 
U.S. investigation requiring the identification of a beneficial owner of a U.S. shell 
company depends upon the existence and effectiveness of a U.S. treaty relationship with 
a foreign country. An investigation is often frustrated when no treaty relationsliip or an 
ineffectual treaty relationship exists with another involved coiuitry and the case reaches a 
dead end. However, the investigation can also be frustrated even when, as in the case 
described above, a viable treaty relationship exists. The investigation is frustrated 


3 


VerDate Nov 24 2008 


09:05 Apr 19, 2011 Jkt 051788 PO 00000 Frm 00366 Fmt6601 Sfmt 6601 


P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



361 


because the significant investigative delays associated with treaty requests result in 
criminal participants staying several steps ahead of law enforcement, the trail turning 
cold, or the case being terminated for statute of limitations or other delay-related reasons. 

2. From a law enforcement perspective, what is the value of obtaining beneficial 
ownership information from a state entity, such as the Secretary of State’s 
office, as opposed to some other individual including a “records contact” as 
required by the NCCUSL proposal?’ 

Response: 


It is critical for law enforcement to obtain beneficial ownership information from 
tlie government, or a government affiliated entity, rather than from an individual 
affiliated with the company, such as a “records contact.”^ A company affiliated contact 
places a nominee between law enforcement and the criminal suspect, and it forces law 
enforcement to alert the suspect entity to its criminal investigation. In practice, this 
system would effectively force law enforcement to refrain from requesting any ownership 
information rather than tip off the suspects. 

Alternatively, requiring a company to provide beneficial ownership information 
directly to a government entity, at the time of formation or change of ownership, removes 
these impediments to law enforcement. Law enforcement can obtain beneficial 
ownership information about a suspect company without any contact with an agent or 
nominee of the suspect company. Also, there is no nominee standing between the 
required beneficial ownership information and law enforcement. As a result, if the 
beneficial owner provides fraudulent information, there is no nominee in the middle 
obscuring criminal liability. 

From a law enforcement perspective, if the owners of a shell corporation provide 
the minimal information required by the proposed bill at incorporation to a government 
entity, it helps the criminal investigarion. It is either legitimate and provides some 
additional, valuable leads, or it is inaccurate and may prove invaluable in establishing the 
fraudulent intent and criminal culpability of those involved in intentionally providing 
false information. 


' Treasury would like to ctarify that the NCCUSL Unifonn Act requires that each legal entity must file with 
the Secretary of State a statement containing the name and address of a “Respcnsihle Individual," who 
must be generally familiar with the affairs of the entity and who participates, directly or indirectly, in the 
control or management of the entity. Law enforcement must go to a “Records Contact” in order to obtain 
additional beneficial ownership information, including a credible and legible photocopy of a government- 
issued identity document of the Responsible Individual. 

^ Treasury believes that, although there are advantages to obtaining ownership infonnation from a 
governmental entity, this may not be necessary for an effective solution to this problem, and there nay be 
advantages to other means of obtaining access to this infonnation. 
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“Business Formation and Financial Crime: 

Finding a Legislative Solution” 

Homeland Security and Governmental Affairs Committee 
Chairman Joseph Lieberman 
November 5, 2009 

Good morning and welcome to our hearing today. This is our Committee’s second 
hearing on the Incorporation Transparency and Law Enforcement Assistance Act, S. 569, 
which was introduced by Senators Levin and McCaskill, who are members of this 
Committee, and by Senator Grassley, Ranking Member of the Finance Committee. This 
legislation - the result of work by Senator Levin’s Permanent Subcommittee on 
Investigations over the years, - seeks to increase the transparency of business formation 
practices in order to reduce what is estimated as billions of dollars in fraud perpetrated by 
shell corporations. 

Each year, nearly two million new corporations and limited liability companies 
are established in the 50 states and the District of Columbia. That’s comes to more than 
5,000 new businesses per day. This is really the American way - entrepreneurship at its 
best: generating revenue and creating jobs. 

But, each year, some of those new businesses are incorporated for improper or 
illegal purposes — to try to use registered corporations to defraud innocent people, to 
cheat tax authorities, to hide the true transactions, or to launder ill-gotten funds. 

Right now, a majority of states require some basic information from those seeking 
to establish a corporation. Most require the name and address of the company, the name 
of a registered agent, who represents the company, and a list of officers and or directors. 
This information is typically considered a public record. 

But most states allow the individuals with actual ownership interest - including 
the investors who control the corporation or partnership - to remain anonymous to state 
authorities and, therefore, to the public. And this is a problem for law enforcement 

Senator Levin’s bill offers one solution: setting a national minimum standard for 
state incorporation practices that requires states to collect, maintain, and update so-called 
“beneficial ownership” information. 

But there are critics of this method who argue that a well-intended desire for 
more sunshine must be weighed against other factors, including the privacy rights of 
those making personal investment decisions, and the potential costs of administration and 
enforcement that would fall on companies and state governments. 

Our goal today is to hear today from experts in this problem so we can make a 
judgment about how to deal with what everyone considers a problem. 
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We have a series of witnesses today who will help us sort out the benefits and 
consequences of S.569. On the first panel, we will hear for the first time from the 
Treasury Department, which administers anti-money laundering laws and leads U.S. 
efforts to stop the flow of terrorist financing. Treasury has worked tirelessly on corporate 
transparency issues, engaging with stakeholders to consider all the possible approaches to 
improving practices in this area. We will also hear fi-om the Department of Justice, 
which has first-hand experience in the challenges of law-enforcement s they try to 
combat the use of corporations for nefarious purposes. 

Our second panel of witnesses represents the business and legal communities, 
which have distinct concerns about the smooth flow of commerce for legitimate corporate 
purposes. We will also hear from a representative of the Federal Law Enforcement 
Officers Association and an expert on tax havens, both of whom support the general 
approach taken by the bill. 

So, this is an interesting and important matter on which we hope to shed some 
light this morning. 
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STATEMENT OF SENATOR CARL LEVIN (D-MICH) 

ON 

BUSINESS FORMATION AND FINANCIAL CRIME: 

FINDING A LEGISLATIVE SOLUTION 

November 5, 2009 

This is the Committee’s second hearing on how current incorporation practices, which 
allow the formation of U.S, corporations with hidden owners, are fueling the misuse of U.S. 
corporations to the detriment of our nation. Here’s an example of the problem. 

Viktor Bout, a Russian, is one of the most notorious arms traffickers in the world, and is 
featured in a book called Merchant of Death . Last year, the United States indicted him for 
conspiracy to kill United States nationals, the acquisition and use anti-aircraft missiles, and 
providing material support to terrorists. To carry out his activities, he is known to use a network 
of shell companies around the world, including companies formed in countries like Liberia, 
Moldova, and the United States. 

Chart One lists the names of ten Texas and Florida companies alleged to have been used 
by Viktor Bout over the years. It also includes two Delaware companies that were alleged in a 
2002 Interpol notice, based on information from Belgium, to have been used by Viktor Bout to 
transfer $325 million to carry out his activities. 

The chart does not include another Delaware company, Garland Global Corporation, 
which Romania believes may also relate to Viktor Bout, but whose beneficial owners are 
unknown. In July 2009, Romania filed a formal request with the United States for the names of 
the company’s owners and other information. But it is unlikely that the United States can supply 
the names since, as this Committee has heard before, our 50 states are forming nearly 2 million 
companies each year and, in virtually all cases, doing so without obtaining the names of the 
people who will control or benefit from those companies. 

The end result is that a U.S. company may be associated with an alleged arms trafficker 
and supporter of terrorism, but we are stymied in finding out, in part because our States allow 
corporations with hidden owners. 

Here’s another aspect of the problem. Last month, my staff went on the Internet and 
typed in “shell company” as a search term. The first entry that came up was for “Aged Shell 
Companies” and provided a link to the website of a company called Go Risk Free which offers 
corporations for sale in all 50 states. As Chart Two shows. Go Risk Free promises: “if you need 
a company that is ... in a certain state or age, CONTACT US, and [we] will help you find it!” 

On the date we checked, Go Risk Free had over 200 companies available for sale. The 
prices start at $3,500. The first was a Nevada company incorporated on October 22, 1 928, over 
80 years ago. Think about that. A secret buyer of this company could pretend to have had a U.S. 
business in operation for decades. He could use that shell company to convince a bank to open 
an account or issue a credit card, and go on from there. These sales seemingly have no purpose 


VerDate Nov 24 2008 


09:05 Apr 19,2011 


Jkt 051788 PO 00000 


Frm 00370 Fmt 6601 


Sfmt 6601 


P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



365 


2 


other than to create a misleading impression. The potential for criminals to buy these types of 
U.S, companies without ever divulging their names or interests is a disaster waiting to happen 
and a threat to our security and well being. 

At the Committee’s hearing in June, we were told about a New York corporation that was 
secretly owned by members of the Iranian military. Our government learned of that ownership 
interest, not from New York state records, but because another country had the beneficial 
ownership information that we didn’t. 

We also heard about a network of 800 U.S, companies across the country that had 
attracted law enforcement attention because they were transferring suspect funds to each other 
and in and out of high-risk jurisdictions. When the Department of Homeland Security’s 
Immigration and Customs Enforcement or ICE, tried to find out the companies’ owners, all it 
could learn was that they were associated with a shadowy group of shell companies in Panama. 
ICE eventually dropped its investigation, in part because not one of the 800 company formation 
documents had any information on the true owners. 

These are only a few examples of U.S. companies being used to engage in a wide range 
of wrongdoing, from money laundering to tax evasion to drug trafficking, and worse. This abuse 
is possible in part because our states routinely create corporations with hidden owners. 

Right now, we require people to provide more information to obtain a drivers license or a 
bank account, than to acquire a U.S, corporation. Most of our States allow hidden owners to buy 
companies online within 24 hours of a request. In two States, for an extra $1,000, hidden owners 
can form a U.S. company within a single hour. 

Despite the significant evidence of misuse of U.S. corporations by hidden owners, and 
despite years of law enforcement complaints, many of our States are reluctant to admit there is a 
problem. Too many of our States are eager to explain how quick and easy it is to set up 
corporations within their borders, without acknowledging that those same quick and easy 
procedures enable wrongdoers to acquire and abuse U.S. corporations both here and abroad. 

In 2006, the leading international anti-money laundering body in the world, the Financial 
Action Task Force on Money Laundering - known as FATF - issued a report criticizing the 
United States for failing to comply with the FATF standard requiring countries to obtain the true 
owners - the beneficial owners — of the corporations formed in their countries. FATF set a goal 
of two years, until July 2008, for the United Slates to strengthen its compliance with the FATF 
standard. We are now more than a year past due with no progress to speak of 

That’s why my colleagues and 1 have introduced S. 569, the Levin-Grassley-McCaskill 
bill that is the subject of today’s hearing. Our bill would require states to add a question to their 
existing incorporation forms asking for the names and addresses of the beneficial owners of the 
proposed company. That means an applicant would have to disclose the real individuals who 
would own or control the company, without using nominee directors, shell companies, or other 
phony fronts. Penalties would apply to persons who submit false information, and foreign 
owners would have to supply a passport photograph to a corporate formation agent within the 
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State. Those corporate formation agents would be required to know their customers and refrain 
from doing business with suspect clients. 

Beneficial ownership information would be made available to law enforcement 
presenting a subpoena or summons. That information would be available to the public only if 
State law so provided. The minimal cost of adding a question to State incorporation forms could 
be paid for with funds already provided to States on an annual basis by the Department of 
Homeland Security. 

Our bill provides a common sense, modest, indeed minimalist approach to solving the 
law enforcement and homeland security problem created by U.S. corporations with hidden 
owners. One question, added to existing State incorporation forms, would enable law 
enforcement to gain access to vital information needed to protect the United States from money 
laundering, tax evasion, and even terrorist threats. 

A host of law enforcement groups have endorsed the bill including the Federal Law 
Enforcement Officers Association which we will hear from today. It has also been endorsed by 
groups combating financial crime, corruption and tax evasion, including the Tax Justice Network 
USA, Global Financial Integrity, Citizens for Tax Justice, Public Citizen, and more. An identical 
version of the bill was cosponsored by President Obama last year when he was a Senator. 

Introducing this legislation wasn’t our first choice, as I said at the last hearing. At the 
request of the States, we wailed a year to provide the States with an opportunity to craft their 
own solution. But the States were unable to devise an effective proposal, in part because they 
are competing against each other to attract the incorporation fees associated with forming U.S. 
companies. It’s a classic case of competition causing a race to the bottom - creating pressure on 
States to allow quick and easy incorporations, and making it difficult for any one State to do tlie 
right thing and request the names of beneficial owners. 

Only federal legislation can level the playing field among the States, set minimum 
standards for obtaining beneficial ownership information, stop the creation of U.S. companies 
with hidden owners, and bring the United States into compliance with its international 
commitments. 

One last point. Many of you know that, for years, 1 have been fighting offshore secrecy 
laws that enable wrongdoers to secretly control offshore corporations. We’ve made some 
progress on that front, and more is hopefully coming. But one of the impediments we run into in 
combating offshore secrecy is the claim by some offshore jurisdictions that the United States 
itself promotes corporate secrecy. A report released by Tax Justice Network earlier this week 
asserting that Delaware provides more corporate secrecy than Switzerland demonstrates that we 
need to get our own house in order and comply with FATF’s international standards on 
beneficial ownership. 

Corporations are intended to shield owners from personal liability for corporate acts, not 
hide ownership. But today, the corporate form is being corrupted into serving those who use the 
corporate veil to hide their identities while committing crimes or dodging taxes and robbing our 
treasury and taxpayers of billions of dollars each year. It is past time to stop this misuse of the 
corporate form. But if we want to end inappropriate corporate secrecy offshore, we need to stop 
it here at home, and start helping instead of impeding law enforcement efforts to combat 
terrorism, money laundering, lax evasion, and other wrongdoing. 
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U.S. Corporations Associated with Viktor Bout 



Viktor Bout indicted in the U.S, for conspiracy to kill United States nationals, conspiracy to acquire and use anti-aircraft 
missiles, and conspiracy to provide material support or resources to a terrorist organization. 

Airbas Transportation (Texas) 

Central African Development Fund (Texas) 

Continue Professional Education (Texas) 

Daytona Pools (Texas) 

DHH Enterprises (Texas) 

IB of America Holdings (Texas) 

Orient Star Corporation (Texas) 

San Air General Trading (Texas) 

Trans Aviation Global Group (Texas) 

Vial Corp. (Delaware) 

Yuralex Corp. (Delaware) 

Air-Cess (Florida) 


Source: Department of Treasury, Office of Foreign Assets Control; 2002 Interpol Request, Based on Belgium; International 
Consortium of Investigative journalists 

Prepared by Senate Permanent Subcommittee on Investigations, November 2009 
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Statement of Senator Tom Carper 

Before the Committee on Homeland Security and Governmental Affairs 
“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


I want to welcome our witnesses today. Thank you for joining us today and for your 
testimony. 

I want to thank Chairman Lieberman and Senator Levin and their staff for working 
closely with my staff, as you studied this topic and put this hearing together. Fm grateful 
that we have a chance to hear from other perspectives, many of which we did not hear 
from at our last hearing, about this important issue. 

Every member of this Committee is committed to finding new ways to combat money 
laundering. As we heard at our last hearing this summer, law enforcement is facing some 
challenges in identifying money launderers and others who perpetrate financial crimes. 

However, we also need to ensure that we don’t punish the thousands of legitimate 
businesses and business owners in this process. 

At our last hearing, we heard from law enforcement, the Secretaries of State and the 
Uniform Law Commission. Fm pleased that we’ll hear from Treasury and the corporate 
community today, especially with respect to the impact this bill will have on small 
business. 
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We are relying on our small businesses to help pull us out of this economic downturn. 
With the uncertainty these businesses already face with respect to the real issues we in 
the Senate are working on - taxes, health care, climate change and financial regulatory 
reform - we certainly do not need to put more financial pressure or regulatory burdens on 
this important sector of our economy. 

As currently drafted, the bill exempts publicly-traded corporations and the businesses 
they form. Meanwhile, the bill applies to more than ten million small businesses in the 
United States placing them at a competitive disadvantage to their larger brethren. Is this 
really the best possible way to combat money laundering? And since the bill notably 
exempts partnerships and several other business forms, including sole proprietorships, 
won’t criminals just find another entity under which to conduct their criminal enterprises? 

I know some of us are confused as to why we are discussing this issue in this Committee 
and not the Banking Committee which has jurisdiction over anti-money laundering 
policy. The reason is that the bill permits states to redirect their federal Homeland 
Security dollars to comply with its provisions. We need to ensure that we have very 
good reasons to deprive police, firefighters and other first responders of very limited 
federal funds before we move forward. 

Recent press articles and reports have unfairly singled out the United States and notably 
my state for its corporate laws. A report by the Tax Justice Network, that is represented 
on our second panel today (and notably funded by the Ford Foundation in Michigan), 
asserts that the United States and the sub-jurisdiction of Delaware are the most secretive 
jurisdictions in the world. The report actually rates the transparency of the United States 
above other jurisdictions. But because the report applies a weighting factor that is based 
on the size of the United States’ economy, the formula results in the U.S. receiving the 
highest secrecy index in the world. Without such a weighting, the U.S. would be tied 
with 16 other jurisdictions for IS**" place. 
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Let me very clear that the report provides no evidence to support its assertions. In fact 
Delaware’s state company formation laws are essentially identical to laws on the books in 
Michigan, Connecticut, Missouri and many other states. Of the 1 2 criteria used by the 
report’s authors to establish the secrecy rankings, six are matters purely of federal law or 
compliance and one of the criteria was based on whether the jurisdiction answered a 
survey, which Delaware’s Secretary of State asserts it never received. Even more 
troubling, no other state in the United States was included in the survey. It appears, even 
to the most casual observer, that this report may have been contrived to achieve a 
particular result. 

In fact, Delaware is doing a number of things to deter criminal enterprise and has enacted 
laws that provide law enforcement with better access to the information they need to 
prevent and solve crimes. 

For example, Delaware was the first state in the nation to adopt legislation responding to 
the concerns expressed by law enforcement regarding illicit practices of registered agents. 
Delaware now regulates Commercial Registered Agents and has successfully removed a 
number of registered agents from doing business in our State. 

Delaware requires every business entity to provide the name, address and phone number 
of a designated communications contact person that is available to law enforcement. And 
Delaware responded to international criticism that U.S. company law permits companies 
to issue bearer shares, stocks certificates whose record of ownership is not maintained by 
the issuing company, when we explicitly banned the practice in statute to be consistent 
with long-established Delaware case law. 

We have heard from a number of diverse interests with respect to this bill. The National 
Association of Secretaries of State, the United States Chamber of Commerce, the 
National Association of Manufacturers, the National Conference of State Legislators, the 
American Bar Association and others all have raised legitimate concerns with S. 569. 
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And as we will hear from the Treasury Department in testimony today, even the 
international community has been unable to comply with FATF recommendations on 
beneficial ownership and therefore unable to find a suitable way to date to address these 
complex issues. 

We heard from the Uniform Law Commission at the last hearing and they have worked 
on an approach that is designed to balance all the interests - providing greater 
transparency, respecting state primacy and mitigating the negative impacts on the 
economy and small business. 

There are a number of reasons for us to encourage more transparency and disclosure with 
respect to ownership of legal entities. However, I fear that S. 569 would impose undue 
burdens on state authorities and legitimate businesses — especially our struggling small 
business - at a time when the U.S. financial system and the domestic economy are under 
severe stress. 

I believe there is a balance that we can achieve by working together. We should start 
with respecting the job that our governors and Secretaries of State are doing in their 
individual States and through the Uniform Law Commission. I also appreciate the work 
that has been done since our last hearing at the Departments of Justice and Treasury. 
Together, I am confident that we can achieve an approach that works for all stakeholders. 

Thank you to our Chairman for holding this hearing and thank you Senator Levin for 
working so hard on this issue as we try to ensure that we get this right. Let’s work 
together on an approach that works for all stakeholders. There is a lot at stake. 
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Senator John Ensign 
Hearing on 

“Business Formation and Financial Crime: Finding a Legislative Solution.” 

Homeland Security and Governmental Affairs Committee 
Opening Statement 
November 5, 2009 

Thank you, Mr, Chairman. 1 am pleased to join you here today to discuss S. 569, the Incorporation 
Transparency and Law Enforcement Assistance Act. 

This is a very important piece of legislation because it affects a number of different issues, not the least of 
which is its impact on the small business community, which serves as the backbone of our economy. 
Corporate law has long been within a state’s domain. 

By forcing states to amend their individual laws on corporate formation. Congress is effectively imposing 
a federal standard on business creation, ignoring the particularities of each state’s business culture. With 
such a new federal standard, there is no incentive to choose one state over another when deciding where 
to form a business. This will hurt many business-friendly states such as Nevada. 

Businesses choose Nevada as their state of incorporation because of our state regulatory climate, tax 
situation and flexibility for companies to run their businesses as they like. This week, I received 
comments from the Nevada Secretary of State for this hearing that I would like to submit for the record. 

If enacted, S.569 would require my state to add additional staff, undertake an extensive rewrite of the e- 
Secretary of State processing system and deploy a new system, maintain a separate nonpublic database, 
and deal with other operational infrastructure needs. According to their office, the estimated cost for 
initial implementation could reach as high as $10 million, with ongoing costs of approximately $1 million 
annually. 

These are costs that Nevada simply cannot afford. 

As a former small business owner, I know firsthand how difficult it is to start and grow a business. It is 
certainly more difficult in today’s economic environment. Every dollar spent on the burdensome 
requirements under this bill is one less that can be reinvested in the business. 

Too often in Washington, we see unintended consequences of bills that, while they have a valuable 
purpose, turn out to be overreaching in their application. I fear that is the case with this bill. It will result 
in significant regulatory and compliance costs that may have a chilling effect on the creation of new 
business and new jobs at a time when our economy can least afford it. 

The term “beneficial ownership” as defined in the bill is simply too broad. Rather than qualifying it by 
some clear cut standard, the language in the bill is borrowed from the Treasury Department’s use of the 
term to determine the proper taxpayer on a bank account. Because of the number of different entities 
involved, this is not a workable comparison for corporations and LLCs. It leaves open the possibility to 
interpret the definition differently. 

Rather than risk the harsh penalties associated with noncompliance, entrepreneurs will be encouraged to 
register their businesses only after consulting with certain professionals, such as attorneys or accountants. 
The expense associated with the new registration process will simply be too great for many smaller start- 
up businesses to bear, resulting in less business activity and less job creation. 
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Mr. Chairman, we are not the first economic power to consider the regulatory system proposed under this 
bill. In fact, efforts to enact a similar regulatory scheme have failed in other jurisdictions, most notably in 
the U.K. 1 understand that one of the witnesses in the Committee’s last hearing on the topic mentioned 
this. The U.K. considered a system requiring up-front disclosure of beneficial ownership, as defined in a 
manner consistent with the definition in S.569. The U.K. authorities rejected this approach, concluding 
that ‘there were significant disadvantages and no clear benefits, particularly when taking into account the 
costs of introducing such measures.’ 

As a basis for their conclusion, these authorities noted that ‘those engaged in criminal activities would not 
provide true information about the beneficial owners’ and that ‘disclosure would result in misleading 
information being included on the register.’ According to these authorities, requiring further details of 
beneficial ownership ‘would be harmful to investigations through the resulting misleading information 
provided by both criminal and innocent shareholders.’ 

Mr. Chairman, it is my hope that we can continue to work together on this very important issue to ensure 
that the needs of law enforcement are adequately met, while not overburdening our states or business 
communities. Thank you. 
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Prepared Statement of Senator Roland W. Burris 
“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


Thank you Chairman Lieberman and Ranking Member Collins. 

The focus of today’s hearing is especially interesting to me. As a legislator, the need to crack 
down on financial crime is evident, as 1 know our witnesses will express. 

However, as a former Comptroller and Attorney General for the State of Illinois, I have concerns 
about how we can most effectively close the window of opportunity for criminals with nefarious 
intentions and also protect the integrity of legitimate American business. 

Law-abiding corporations should not have to suffer the consequences of criminals’ activities, and 
! am interested to hear our witnesses’ recommendations on how we can deter criminals from 
incorporating shell companies and lessen the frequency of these cases without placing 
unnecessary burdens and costs on corporations. 

Senator Levin’s bill is a critical step forward for the law enforcement community, and I hope 
today we can address the concerns being raised by small businesses and government agencies. 

Regardless of how this legislation evolves, it sends a much-needed message to the criminals and 
terrorists that the days of quick and easy U.S. business incorporation are coming to an end. 

I hope to leave here today with a better sense of how Congress can move forward in a way that 
places minimal burdens and provides maximum benefits for everyone involved. We must find a 
way to strike a balance between protecting our nation’s entrepreneurial freedom while 
eliminating the opportunities for criminals to exploit that freedom. 

Thank you Mr. Chairman. 
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STATEMENT OF SEN. PAUL G. KIRK, JR. 

Committee on Homeland Security and Government Affairs 

Business Formation and Financial Crime; Finding a Legislative Solution 
Thursday, November 5, 2009 


Chairman Lieberman, I commend you for holding this hearing today. Preventing 
the criminal misuse of corporate formation laws is an urgent, but complex task, and 
I welcome the Committee’s reaching out to hear from our expert witnesses today. 

Massachusetts has among the strongest rules of any state for requiring information 
to be provided to regulators during the corporate formation process. According to 
GAO, the Massachusetts requirements for articles of incorporation include the 
disclosure of names and addresses for corporate officers and directors, which is 
beyond the requirements of nearly all other states. Nevertheless, even our state — 
like nearly all states — doesn’t require the collection of beneficial owner 
information. 

This information is a significant loophole that is being exploited by criminals for 
money-laundering and other scams. We’re told that unless shell companies are 
required to disclose beneficial owner information during the incorporation process, 
the ability of law enforcement to crack down on such illegal activities will continue 
to be frustrated. 

Senator Levin and his Investigations Subcommittee staff have done remarkable 
work on this issue. His legislation with Senators McCaskill and Grassley to 
require the disclosure of beneficial ownership information to state regulators 
deserves the serious consideration of our Committee. 

Our expert witnesses today will provide a range of views on this important issue. 
Congressional action may have a far reaching impact on law enforcement, 
entrepreneurs, and state regulators, so it is essential that we have as much 
information as possible to assess the choices before us. 

I’m particularly interested in hearing from our witnesses about ideas to enable law 
enforcement to obtain useful infonnation for investigations, but without creating 
unnecessary burdens for states or entrepreneurs. 

Again, I commend the Chairman for calling this hearing. 
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Testimony of Assistant Secretary for Terrorist Financing David S. Cohen 
United States Department of the Treasury 
Senate Committee on Homeland Security and Governmental Affairs 
"Business Formation and Financial Crime: Finding a Legislative Solution" 
November 5, 2009 


I. introduction 

Chairman Lieberman, Ranking Member Collins, distinguished members of the Committee, thank 
you for inviting me to testify today. I am pleased to have the opportunity to present the 
Department of the Treasury's views on the global challenge of enhancing access to beneficial 
ownership information in order to combat the abuse of legal entities by those engaging in 
financial crime. 

I would like to begin by thanking Senator Levin for his leadership on this important and pressing 
topic, and for raising awareness in the U.S. and globally of an issue that is of paramount 
importance in our efforts to combat financial crime. 1 would also like to extend my appreciation 
to colleagues across the government and private sector, here at home and internationally, who 
have worked with the Department of the Treasury and invested a tremendous amount of time 
and energy in attempting to address the challenges of making beneficial ownership information 
more readily available. 

My colleagues across the Department of the Treasury, including from the Office of Terrorism 
and Financial Intelligence, Domestic Finance, International Affairs and Tax Policy, have all 
contributed to Treasury's thinking on how best to require the disclosure of beneficial ownership 
information in a way that effectively combats the criminal misuse of legal entities while, at the 
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same time, ensuring that we do not unduly complicate the company formation process, which 
plays such an important role in our nation's economic prosperity. I look forward today to 
outlining Treasury's approach to this critically important and difficult challenge, explaining the 
basis for our current thinking, and offering the Administration's views on S. 569, the 
"Incorporation Transparency and Law Enforcement Assistance Act". 

At the outset, it is important to recognize a number of key considerations that have informed 
our thinking; 

First, the ability of criminal and other illicit actors to form corporations in the United States 
without disclosing their true identity presents a serious vulnerability. It creates a pathway for 
criminal actors to gain access to the international financial system, and creates significant 
obstacles in our ability to investigate financial crime. As I will explain, there is ample evidence 
that criminal organizations and others who threaten our national security exploit this 
vulnerability. 

Second, information on the true beneficial ownership of a legal entity - at the time a business is 
formed, as ownership changes during its lifespan, and when it seeks to open accounts at 
financial institutions - is critical to stopping the exploitation of legal entities by criminal actors. 

Third, the challenge of enhancing access to the beneficial ownership information of legal 
entities is complex and requires a global solution. While we work within the Administration and 
with Congress to address this issue domestically, Treasury is also working with our foreign 
counterparts to improve global understanding and capability to address this challenge 
worldwide. 

Fourth, in seeking to make beneficial ownership information available in ways that effectively 
address the misuse of legal entities, we are keenly aware of the need to preserve an efficient 
and straightforward entity formation process in the United States, and not to create 
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unnecessary impediments to accessing the financial system for the vast majority of new and 
existing businesses that pose no threat whatsoever. 

Finally, because we are starting from a situation in which beneficial ownership information is 
not required at the time of company formation, we believe that even incremental progress in 
this area is likely to yield substantial positive results. 

These considerations inform and shape our views on S. 569. This bill addresses a key issue - 
namely, helping ensure that information on the beneficial ownership of legal entities created in 
the United States is readily available to law enforcement for investigative purposes. As I will 
explain in detail, the Administration believes that S. 569 is an important step in the right 
direction on this issue, and provides a useful platform on which to construct an effective 
legislative solution, provided that it is amended and modified in the manner that I describe 
below. We are fully committed to working with the Congress and our interagency partners to 
craft legislative text to amend the Bill in order to address our concerns. 

My testimony will focus on the following three areas; 

(i) The ways in which lax company formation laws are abused by criminals to perpetrate 
crime while hiding behind the corporate form; 

(ii) Treasury's comprehensive approach to enhance access to information on the 
beneficial ownership of legal entities; and 

(iii) Our views on S. 569, in particular the amendments and modifications that we think 
are necessary to craft legislation that will effectively and efficiently enhance the 
availability of beneficial ownership information of legal entities created in the United 
States. 


11. Challenges Posed by the Misuse of Legal Entities 
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In order to develop an effective way forward in combating the criminal abuse of legal entities 
through enhanced access to beneficial ownership information, it is essential at the outset to 
recognize and balance the substantial threat presented by the abuse of legal entities to 
facilitate financial crime, and the countervailing importance of maintaining efficient processes 
in creating legal entities and in promoting access to financial services. 

The substantial threat presented by abuse of legal entitles to facilitate financial crime 

Criminal organizations abuse legal entities to obscure the beneficial ownership and control of 
businesses they operate. This allows criminal actors to gain access to the international financial 
system - because the true risk associated with providing accounts to these entities is masked - 
and thus facilitates financial crime. Years of research and law enforcement investigations have 
conclusively demonstrated the link between the abuse of legal entities, on the one hand, and, 
on the other hand, WMD proliferation, terrorist financing, sanctions evasion, tax evasion, 
corruption and money laundering for virtually all forms of serious criminal activity.^ 

As these reports and Investigations indicate, this abuse is particularly prevalent with respect to 
legal entities created in the United States. We know how easy it is for illicit actors around the 
world to create a legal entity in the United States. And we know that these actors then use the 
presumed legitimacy of a US-based entity to gain access to the international financial system 
and disguise the source of their funds or the purpose of their financial transactions. We also 
know that some disreputable company formation agents in the United States have facilitated 


* See, e.g., 2007 National Money Laundering Strategy at 63-65; "Potential Money Laundering Risk Related to Shell 
Companies," FinCEN, FIN-2006-G014, November 9, 2006; S.539, 111"' Cong. 1st Session, Section 2 Findings; Senate 
Committee on Homeland Security and Governmental Affairs: 'Examining State Business Incorporation Practices: A 
Discussion of the Incorporation Transparency and Law Enforcement Assistance Act.' June is", 
2009: http://hsgac.senate.gov/public/index.cfm?FuseAction=Hearings.Hearing&Hearing ID=efl0el25-2cld- 
4344-bafl-07f6061611cl: House Committee on Financial Services: 'Capital Loss, Corruption, and the Role of 
Western Financial Institutions.' May 19'^ 2009. 

httD://www.house.gQv/apps/list/hearing/fin3ncialsvcs dem/hrfc051309.shtml 
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this activity by promoting the ease of setting up a legal entity - in some cases it can be done in 
a matter of minutes - together with techniques that legally enable individuals behind the legal 
entity to maintain anonymity even when the legal entity becomes the subject of a criminal 
investigation. 

These practices have been highlighted in a number of public reports, such as the 2006 GAO 
Report on Company Formation, the 2006 Financial Crimes Enforcement Network (FinCEN) 
Guidance on Potential Money Laundering Risk Related to Shell Companies, and the 2007 
National Money Laundering Strategy. The two prior hearings on beneficial ownership held by 
this Committee and the Permanent Subcommittee on Investigations also provided detailed 
testimony from the Department of the Treasury, the Department of Justice, the Department of 
Homeland Security, the New York District Attorney and others on the extent of this problem. 

These reports, and the testimony previously presented to this Committee and its 
subcommittee, are replete with examples of how criminals and other illicit actors abuse the lax 
company formation processes in the United States to facilitate their endeavors. These reports 
and prior testimony from the Treasury Department and other agencies describe in great detail 
how our existing company formation laws undermine efforts to promote transparency across 
the international financial system and impede investigations of significant cases of money 
laundering, terrorist financing, and other financial crime. 

It is important to note, however, that the United States is not alone in grappling with this 
question. Jurisdictions all over the world continue to struggle to find ways of making 
meaningful beneficial ownership information about legal entities available to relevant 
authorities. The Financial Action Task Force (FATF), the international policy and standard- 
setting body for combating financial crime, has issued an international standard stating that 
"[cjountries should ensure that there is adequate, accurate, and timely information on the 
beneficial ownership and control of legal persons that can be obtained or accessed in a timely 
fashion by competent authorities." Out of over 125 jurisdictions assessed against this standard 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm 00387 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



382 


by the FATF, FATF-Style Regional Bodies, the International Monetary Fund or the World Bank, 
the overwhelming majority have failed to substantially comply. In the case of legal entities 
created in the United States, the FATF has stated that "there are no measures in place to 
ensure that there is adequate, accurate and timely information on the beneficial ownership and 
control of legal persons that can be obtained or accessed in a timely fashion by competent 
authorities." Bringing our company formation laws in line with FATF's standards is an 
important objective, especially when, as here, it reinforces a clearly articulated law 
enforcement priority. 

The importance of maintaining efficient processes in creating iegai entities and in promoting 
access to financial services 

In working to enhance access to beneficial ownership information. Treasury is also mindful of 
the very significant interests in preserving efficient processes in creating legal entities and in 
promoting access to financial services, both of which are essential to a well-functioning 
economy and the efficient operation of the domestic and international financial system. 

Foreign and domestic persons with legitimate economic interests rely upon the ability to create 
legal entities quickly and easily for a variety of entirely beneficial and lawful reasons. In 
addition, ensuring the ability of legal entities to open bank accounts and otherwise access 
financial services facilitates entrepreneurship, economic growth and development. In 
considering ways to enhance the availability of beneficial ownership information of legal 
entities, we must be careful not to infringe on these entirely legitimate, and fundamentally 
important, interests. 

III. Treasury's Comprehensive Approach to Enhance Access to Beneficial Ownership 
Information of Legal Entities 

The Department of the Treasury has been focused for several years on the question of how 
best to enhance access to beneficial ownership information to combat the abuse of legal 
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entities, and we are currently pursuing a three-pronged approach to advance these interests. 
Our approach generally balances the need to enhance access to beneficial ownership 
information of legal entities with the need to maintain efficient processes in creating legal 
entities and in promoting access to financial services. Our comprehensive approach includes 
the following elements: 

• Enhance the availability of beneficial ownership information of legal entities created 
in the United States: Promote legislation that requires (a) the submission of beneficial 
ownership information at the time of company formation; (b) the obligation to keep 
that information updated throughout the entity's existence; and (c) the availability of 
that information upon proper request by law enforcement. To ensure compliance, the 
legislation must impose significant penalties for failure to abide by these requirements. 
We are focusing our current efforts on working with our interagency partners and the 
Congress to amend S. 569 so that it more effectively and efficiently accomplishes these 
goals. 

• Clarify and strengthen customer due diligence requirements for U.S. financial 
institutions with respect to the beneficial ownership of legal entity accountholders: 
Treasury is currently working with the federal financial regulatory agencies to consider 
guidance for U.S. financial institutions that will clarify when and how financial 
institutions should identify and verify beneficial ownership as a component of 
conducting customer due diligence of accountholders that are legal entities. We are 
also working with the regulatory and law enforcement communities, and consulting 
with the private sector, to determine whether and, if so, how such due diligence 
requirements should be strengthened through rulemaking or otherwise. 

• Clarify and facilitate global implementation of international standards regarding 
beneficial ownership: In 2003 the FATF reviewed and updated its 40 Recommendations 
for jurisdictions to implement appropriate countermeasures against money laundering. 
Three of those Recommendations - Recommendations 5, 33 and 34 - specifically 
address obtaining beneficial ownership information. These Recommendations, 
however, have created implementation challenges for the overwhelming majority of 
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jurisdictions around the world. As we move forward in addressing the issue of beneficial 
ownership in the United States, we are also working with our counterparts in the FATF 
to ensure that its standards evolve in a way in which compliance is both achievable and 
effective. Even if we make progress domestically, failure to achieve consistency 
internationally will merely shift the locus of the problem to another jurisdiction and fail 
to address the problems that flow from lack of beneficial ownership transparency. 

IV. Amending S. 569 to Enhance the Availability of Beneficial Ownership Information of 
Legal Entities Created in the United States 

The Treasury Department clearly recognizes the need for federal legislation to enhance the 
availability of beneficial ownership information of legal entities created in the United States. 

The gravity and complexity of the ongoing abuse of legal entities by a broad spectrum of 
criminals and others who threaten our national security demand nothing less. And we view S. 
569 as a productive step in the direction of requiring the availability of meaningful beneficial 
ownership information about legal entities created in the United States. We believe that with 
modifications, S. 569 could serve as the appropriate legislative vehicle to address this issue. 

I also want to be clear that Treasury recognizes that there is no perfect solution to this complex 
problem. Whatever action we take will not prevent all criminals from misusing legal entities to 
perpetrate financial crime. And whatever action we take will entail some cost and burden in 
the company formation process. Our goal is meaningful progress, capitalizing on what we have 
learned over the past few years in studying this problem, and laying the groundwork for future 
action if it proves necessary. 

While Treasury fully supports the objective of enhancing law enforcement access to beneficial 
ownership information of legal entities created in the United States, in order for us to support 
S. 569, we believe It must be amended to address the following key issues: 


8 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm 00390 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



385 


• Clarify and limit the beneficial ownership definition and corresponding information 
disclosure requirements: Under S. 569 as currently drafted, the ambiguity and breadth of 
the definition of beneficial ownership, coupled with burdensome disclosure requirements, 
makes compliance uncertain, time-consuming and costly. The definition and application of 
beneficial ownership information requirements should be sufficiently straightforward and 
simple in application to work for the full range of covered legal entities - from small, start- 
up businesses to large, complex legal entities - and regardless of whether the applicant is a 
foreign or U.S, person. 

• Eliminate expansion of anti-money laundering obligations to company formation agents 
in favor of broader civil and criminal federal liability for noncompliance: As currently 
drafted, S. 569 would effectively require Treasury to subject attorneys who provide 
company formation services for their clients to anti-money laundering regulation, thereby 
raising substantial legal, policy and practical challenges. Subjecting company formation 
agents in general to such regulation would also present tremendous administrative 
challenges for Treasury, largely due to the lack of an existing functional regulator for this 
industry. We believe S. 569 should not attempt to regulate company formation agents 
under the Bank Secrecy Act, but instead should establish clear and significant federal 
criminal and civil liability for persons who fail to provide accurate beneficial ownership 
information as required by law. 

• Establish documentation requirements: As currently drafted, S. 569 does not establish any 
documentation requirements for beneficial owners who are U.S. persons, although it does 
require foreign persons to provide a copy of a passport page on which the beneficial 
owner's photograph appears. In our view, S. 569 should require robust documentation for 
all beneficial owners, foreign and domestic, to be held within the State and made available 
upon proper demand by law enforcement. Generally, that documentation would be a 
credible and legible copy of government-issued photographic identification, such as driver's 
license or a passport. 
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• Require further study of illicit firtarice vulnerabilities associated with the transfer of legal 
entities and potential solutions for updating beneficial ownership information: S. 569 
allows for company formation applicants to update their beneficial ownership information 
in an annual filing with the State. This time gap introduces a significant vulnerability for 
abuse upon the transfer of a legal entity and requires further study. 

• Preserve State Homeland Security Grant funds: As currently drafted, S. 569 authorizes 
States to use State Homeland Security Grant funds to carry out the obligations imposed by 
the Bill. These funds, however, are already relied upon by States to finance first responders 
in preparing for and responding to emergency situations. In our view, S. 569 should not 
authorize States to draw from the State Homeland Security Grant program to defray the 
costs of implementation. 

Based on recent discussions with our interagency partners and the Congress, we firmly believe 
that S. 569 can be amended to address these key issues. We are fully committed to working 
with our interagency partners and the Congress to make this happen, and we have already 
begun to draft proposed legislative text to address the five concerns I have described above. 

V. Conclusion 

Looking ahead. Treasury intends to make progress on each of the elements of our 
comprehensive beneficial ownership strategy to address the abuse of legal entities in 
facilitating all forms of financial crime: 

• Treasury will work in earnest with the Congress and our interagency partners to have S. 569 
amended along the lines described above in order to enhance the availability of beneficial 
ownership information of entities created in the United States in an effective and workable 
manner. 
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• In consultation with the federal financial regulators. Treasury will be considering guidance 
to the financial community, and will consider engaging in rulemaking, to clarify and enhance 
customer due diligence obligations for financial institutions regarding the identification and 
verification of beneficial ownership information of legal entity accountholders under a risk- 
based approach. 

• Treasury will continue to work with the Financial Action Task Force to clarify and facilitate 
implementation of international standards addressing beneficial ownership, building from 
our domestic experience. 

Although we know that there is still much to do, we have seen tremendous progress over the 
last several years. We have developed and are moving forward with a comprehensive approach 
to address the challenges of beneficial ownership. With respect to the particular challenge of 
enhancing the availability of beneficial ownership information of legal entities created in the 
United States, we have moved from discussions about the problem to discussions about 
solutions. This is no simple accomplishment, especially considering that the issue involves the 
highly sensitive issue of modifying the process by which corporate entities are created. 

On behalf of the Department of the Treasury, I would like to thank the Committee for inviting 
me to testify today, and I look forward to answering your questions. 
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JENNIFER SHASKY 

SENIOR COUNSEL TO THE DEPUTY ATTORNEY GENERAL 
Before the U.S. Senate Committee on the Homeland Security and Governmental Affairs 

November 5, 2009 


Good afternoon, Chairman Lieberman, Ranking Member Collins and distinguished 
Members of the Committee. I am honored to appear before the Homeland Security Committee to 
discuss S. 569 which addresses the need for greater transparency in corporate formation in the 
United States. 

Several months ago the Department testified before this Committee about the difficulties 
both foreign and domestic law enforcement agents face when investigating U.S. shell companies. 
The testimony identified the need for improved access to beneficial ownership information of 
U.S. companies and the four areas of concern: (1) the need to identify the beneficial owner of a 
legal entity at the point of formation; (2) the need for law enforcement to obtain accurate and 
timely information about the owners of existing U.S, legal entities; (3) the appropriate means of 
addressing the challenge of the transfer of corporate ownership — especially from corporate 
formation agents to corporate brokers; and (4) the penalties necessary to discourage the misuse 
of U.S. companies. 

As I will explain in detail, the Administration believes that S. 569 is an important step in 
the right direction on this issue, and provides a useful platform on which to construct an effective 
legislative solution, provided that it is amended and modified consistent with several 
recommendations that I describe below. We are fully committed to working with Congress and 
our interagency partners to craft legislative text to amend the legislation in order to address our 
concerns. 

The Lack of Transparency in Corporate Formation Inhibits Law Enforcement Efforts 

While the topic of corporate transparency does not readily evoke images of the criminal 
and extremist underworld, it must not be overlooked that some of the worst actors seek to exploit 
the lack of transparency associated with U.S. companies to harm our national and economic 
security. For example, Viktor Bout, designated by the U.S. Department of Treasury, Office of 
Foreign Assets Control as an arms merchant and war profiteer, used U.S. shell companies to 
further his illegal arms trafficking activities. The Sinaloa Cartel, one of the major Mexican drug 
trafficking organizations, is believed by U.S. law enforcement to use U.S. shell companies to 
launder its drug proceeds. Semion Mogilevich, recently named to the Federal Bureau of 
Investigation’s Ten Most Wanted Fugitives List, and his criminal organization are charged with 
using U.S. shell companies to hide their involvement in investment activities and to launder 
money. 


Each of these examples involves the relatively rare instance in which law enforcement 
identified the perpetrator misusing the U.S. shell companies. Fat too often, we are unable to do 
so. Take for example the instance in which a foreign partner notified U.S, law enforcement after 
uncovering a plot to send military cargo, mislabeled as farm equipment, to Iran, Why contact 
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U.S. law enforcement? Because the seller listed in the shipping documentation was a U.S. shell 
company. Unfortunately, through this case and others, our foreign partners have learned that, in 
most instances, U.S. law enforcement cannot identify the individuals who own and misuse U.S. 
legal entities. 

The following case example further details how a lack of corporate transparency 
prevented investigators from identifying the perpetrators of a large cyber fraud and provides 
some insight into why such an experience discourages law enforcement from even pursuing such 
investigations. 

In this case, numerous U.S. individuals complained to law enforcement about losing 
money when attempting to purchase automobiles over the Internet via an online auction website. 
A subsequent investigation revealed that the criminal participants would identify a legitimate 
vehicle for sale on the Internet site and then pose as the purported sellers of that vehicle. To 
appear legitimate, the criminal participants would direct interested buyers to transfer payment for 
the cars to entities that had the same name as licensed and bonded escrow companies located in 
the United States. 

Victims were then directed by the false escrow companies to wire funds to “Bank A,” a 
financial institution located in New York, for further credit to a named U.S. shell company. 
Based upon the wiring instructions, the victims believed that they were sending money to a U.S. 
bank account held by the escrow company in New York. In reality, the victims were being 
tricked into sending their funds to an account maintained under the name of the U.S. shell 
company at a bank located in Eastern Europe - "Bank B.” Investigators discovered that Bank A 
in New York merely held a correspondent account in the name of Bank B such that any money 
the victims sent to Bank A went into the account of Bank B. As is common practice, the 
correspondent account records for Bank B, held at Bank A, did not contain details on the 
beneficial owners for each of Bank B’s account holders in Eastern Europe, and thus no 
information on the beneficial owners of the U.S. shell company. 

Corporate documents for the U.S. shell company obtained from the Secretary of State of 
the relevant state provided names of two individuals acting on behalf of corporate entities in 
Tortola, British Virgin Islands, both with addresses in Tortola. The U.S. shell company was 
associated with two U.S. addresses, both of which were addresses of a U.S. corporate formation 
agent and used simply as mail drops. The U.S. corporate formation agent did not know and is 
not required to know, by law, who controls the U.S. shell company. 

It required three formal treaty requests, over the span of nearly two years, to obtain 
documentation from the Eastern European countiy in the example above that specifically 
identified the individual who was the signatory on the bank account held in Bank B in the name 
of the U.S. shell company. A copy of this individual’s foreign passport (which was from yet 
another country) had been maintained by Bank B. However, a review of the bank records for the 
account in the name of the U.S. shell company revealed that funds from the U.S. victims 
received into that account had been transferred out of that account into another account in the 
name of another U.S. shell company, thereby necessitating a repeat of the entire process. 
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including additional treaty requests to identify additional bank account signatories. Those 
signatories all held foreign passports, none of which were from the Eastern European country. 

Ultimately, this case was never charged because investigators were unable to establish 
whether the signatories on the bank accounts had knowledge of the underlying fraud that 
generated the funds or whether they were the beneficiaries of those funds as opposed to merely 
financial service providers responsible for moving the funds. In essence, the investigators could 
not establish the beneficial owner of the U.S. shell company and its assets (the fraud proceeds). 

This case illustrates how a lack of corporate transparency in the United States can 
frustrate an investigation at several different junctures. First, the success or failure of a U.S. 
investigation requiring the identification of a beneficial owner of a U.S. shell company depends 
upon the existence and effectiveness of a U.S. treaty relationship with a foreign country. An 
investigation is often hindered when no treaty relationship or an ineffectual treaty relationship 
exists with another involved country and the case reaches a dead end. However, the 
investigation can also be frustrated even when, as in this case, a viable treaty relationship exists 
due to the significant investigative delays associated with treaty requests that result in criminal 
participants staying several steps ahead of law enforcement, the trail turning cold, or the case 
being terminated for statute of limitations or other delay-related reasons. 

Extent of Problem 

In criminal investigations, law enforcement often faces a problem uncovering the 
criminals responsible for using shell companies to further their criminal schemes. This is due, in 
large part, to the lack of beneficial ownership information gathered on shell companies. 

Although the Department does not collect statistics on the scope of this problem, the following 
information reported by investigators and prosecutors indicates that the problem is widespread: 

When questioned about whether a lack of information about a U.S. shell company had 
hindered their investigations, nearly all of a 75-person audience consisting of federal 
investigators and prosecutors from throughout the country responded that it had. The audience 
— including investigators from nine federal law enforcement agencies and prosecutors from a 
variety of districts and offices — was attending a financial investigation seminar designed to 
teach them how to investigate the financial aspects of international criminal organizations. The 
instructor, who was lecturing on U.S. shell companies, asked the members of the audience to 
raise their hand if they had ever reached a dead end in one of their investigations because of a 
U.S, shell company. Nearly every person in the room raised his or her hand. Departmental 
instructors report that such a response is common in money laundering courses delivered both 
domestically and abroad. 

Likewise, participants in Suspicious Activity Report (SAR) Review Teams report that 
many investigations involving U.S. shell companies are never even pursued, SAR Review 
Teams exist in most judicial districts around the country and are comprised of prosecutors, 
federal investigators, and often state and local law enforcement. Their mission is to review 
SARs and uncover links that can lead to criminal prosecutions, forfeitures, and seizures. The 
teams report that often they do not pursue leads contained in the SARs under review because the 
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reported suspicious financial activity was done through an account held in the name of a U.S. 
shell company. Realizing that beneficial ownership information for the U.S, shell company is 
not available in the United States and the underlying account under review was established in a 
foreign country, the teams never pursue an investigation. The total amount of money associated 
with suspicious financial transactions involving U.S. shell companies that is reported in SARs on 
an annual basis is quite high, often in the billions of dollars. 

Finally, as detailed in the Department’s earlier testimony, the lack of beneficial 
ownership information for U.S. entities also provides challenges for the United States when 
responding to requests for assistance from our foreign partners. In particular, we testified about 
the scope of the problem and the rise in requests for information related to shell companies 
during 2004 and 2005. The Department’s Office of International Affairs (OlA) reports that, 
since that time, OIA has spent considerable effort educating our foreign counterparts about our 
inability to obtain and provide beneficial ownership information. As a result, OIA reports that it 
has seen the number of requests drop. Not unexpectedly, foreign investigators and prosecutors 
continue to approach DOJ speakers at foreign events to complain about investigations that were 
terminated due to their inability to obtain beneficial ownership information about U.S. 
companies. This problem not only damages our reputation but is also counterproductive to our 
efforts to join with foreign counterparts in a global offensive against organized crime and 
terrorism. 


Discussion of S. 569 

The Administration believes that S. 569 is an important step in the right direction on this 
issue, and provides a useful platform on which to construct an effective legislative solution. We 
have a number of recommendations that should strengthen S 569 and are fully committed to 
working with the Congress and our interagency partners to craft legislative text to amend the 
Legislation in order to address our concerns. The Administration recognizes, however, that no 
legislation can provide a perfect solution to this problem. Whatever legislation we enact will 
have some costs to legitimate businesses and will have some weaknesses that criminals can 
exploit. Despite this fact, the Administration is committed to taking what it has learned from 
studying this problem and working with Congress to craft a legislative solution that has 
maximum effectiveness with minimum burden on legitimate businesses. 

As noted in the Department’s previous testimony, the first and most critical issue facing 
law enforcement is the ability to identify the living, breathing beneficial owner of a legal entity. 
As currently drafted, S. 569 takes a significant step forward on this point by including a 
definition of beneficial ownership that would apply across all 50 States and ensure that criminals 
cannot exploit definitional gaps between differing State systems. However, the Administration 
would like to work with this Committee to amend and further refine that definition to address 
concerns in the business community that the ambiguity and breadth of the definition will make 
compliance uncertain, time-consuming, and costly. We believe the interests of law enforcement 
can be met, while also ensuring that the definition is sufficiently straightforward and limited in 
application to work for the full range of covered legal entities. 

Once a more limited application is achieved, the Administration recommends that S. 569 
also be strengthened to require a credible and legible photocopy of government-issued 
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identification for each beneficial owner to be held within the State. The provision and retention 
of such information is critical to any meaningful effort to promote transparency by assuring that 
law enforcement will have a “name and a face” for all beneficial owners. Currently, S. 569 
requires beneficial owners to provide their names and addresses to the State - a requirement that 
should remain in place. However, the Legislation only requires foreign beneficial owners to take 
the additional step of providing a legible photo identification. The Administration recommends 
that this requirement be extended to all beneficial owners. Recognizing the challenges, both 
fiscal and technological, that come with this effort, we believe it would be sufficient for the 
photo identification to be maintained in the State, and not necessarily with the State, subject to 
the enhanced civil and criminal penalties addressed later in this testimony. 

The second critical issue identified by the Department is the need for law enforcement to 
be able to obtain beneficial ownership information in an accurate and timely manner. S. 569 
fully addresses this concern. 

Third, the Department noted that many problem companies encountered by law 
enforcement are so-called “shelf’, or aged, companies. Law enforcement has seen time and 
again that criminals can easily throw investigators off the trail by purchasing shelf companies 
and then never officially transferring the ownership. In such cases the investigation often leads 
to a formation agent who has long ago sold the company with no records of the purchaser and no 
obligation to note the ownership change. To address this vulnerability and prevent criminals 
from simply wholesale shifting their operations to “shelf’ companies to avoid the reach of S. 

569, we believe the Legislation should address the transfer of beneficial ownership. While S. 

569 partially addresses this problem, the Administration recommends further study of the 
vulnerabilities associated with the transfer of legal entities and potential solutions for updating 
beneficial ownership information so that we can close any remaining vulnerability gaps. 

The Department’s fourth and final concern is that any bill should contain a persuasive 
enforcement regime. Federal criminal penalties, in particular, are an essential ingredient for law 
enforcement to target professional money launderers and their clients in the criminal and 
extremist underworld. To this end, the Administration recommends eliminating the expansion of 
anti-money laundering obligations to company formation agents - a significant administrative 
and regulatory burden - in favor of broader civil and criminal federal liability for 
noncompliance. Specifically, the federal penalties in S. 569 could be amended to include federal 
criminal and civil liability for persons obligated to hold beneficial ownership information, if they 
fail to meet their statutory obligations, including an obligation to maintain the confidentiality of 
subpoenas and other legal process. 

Finally, the Department notes that S. 569 authorizes states to use State Homeland 
Security Grant funds to carry out the obligations imposed by the legislation. These funds are 
already relied upon by States to finance first responders in preparing for and responding to 
emergency situations. The Administration believes that S. 569 should not authorize states to 
draw from the State Homeland Security Grant program to defray the costs of implementation. 

I would like to conclude by expressing the gratitude of the Department of Justice for the 
continuing support that this Committee has demonstrated for anti-money laundering 
enforcement. In particular, the Department would like to thank Senator Levin and the 
Committee for its hard work on S. 569. The Department believes that we must continue to 
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strengthen our anti-money laundering laws, not only to disrupt and dismantle drug trafficking 
and other international criminal organizations, but also to fight terrorism, white collar crime and 
all forms of criminal activity that generate or utilize illegal proceeds. 

The Department is committed to safeguarding the privacy and civil liberty interests of 
Americans and is confident that those interests are not at risk when the federal government takes 
sensible steps to rein in the abuse of shell corporations. We in the Department of Justice look 
forward to working with Congress and with our colleagues in the Department of Treasury and 
the Department of Homeland Security, to address the issues identified in this hearing. 
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Testimony before the Senate Committee on Homeland Security and 
Governmental Affairs 
Thursday, November 5, 2009 

Statement of David H. Kellogg 
President and CEO of Solers Inc. 


INTRODUCTION 

Thank you Chairman Lieberman, Ranking Member Collins and 
members of the Committee on Homeland Security and Governmental Affairs, 
for the opportunity to testify today on the impact to business if S.569, the 
Incorporation Transpareniy and Laiv Enforcement Assistance Act, were to pass and be 
enacted. Solers believes strong corporate governance and capital formation are 
vital part of any vibrant economy. We also agree with the priority of combating 
terrorism and money laundering. However, I must express my serious concerns 
with S.569 because it does not appear to combat money laundering and places 
additional burdens on American businesses during the worst economic 
downturn in 75 years. 'SX'hile I agree with the stated goal of your legislation, I 
have signiticant concerns with your implementation. 

Founded in 1999, the Solers employee owners are proud to be a part of 
the effort to make our Nation safer through our primary lines of business — 
Net-Centric Systems and Mission Support Services. We have a strong working 
relationship with the Department of Defense and Intelligence Community and 
our mission at Solers is to find practical and innovative solutions to meet the 
challenges they face in fulfilling their vital missions. 

To achieve this critical mission for our Nations defense, Solers relies on 
our principal asset - our talented staff, which is comprised primarily of 
engineers and scientists. We currently have 200 employees and hope to grow 
our workforce in the coming years. By providing a flexible and supportive work 
environment coupled with well-stmctured incentives, Solers has consistently 
attracted and retained high quality staff Solers' successful staff performance 
and retention has led directly to numerous long-term client relationships built 
upon delivering on our commitments. 

An important component to attracting and retaining our high 
performing team is that our employees have an opportunity to own a piece of 
Solers. After being employed by Solers for about one year, employees are 
eligible to become shareholders. Therefore, Solers is privately held by its 
employees, former employees and directors and is a Virginia “C” corporation 
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with about 140 stockholders. We anticipate that we will grow to approximately 
180 stockholders by early next year. The majority of Solers staff think of 
themselves as owners at Solers and we have found that our employee owners 
greatly value this benefit. With our employees owning stock in the company, 
they satisfy the definition of “beneficial owners” under S. 569. 

CONCERNS 

Upon review of S. 569, 1 was struck by several issues that I believe 
would both impede the effectiveness of the legislation, such that it would not 
be an effective deterrent to illegal activity and at the same time penalize 
legitimate, law abiding businesses and their workers. 

NO CLEAR DEFINITION OF BENEFICIAL OWNER 

First, I would like to speak to the difficulty of determining beneficial 
ownership under S. 569. The bill lacks a clear-cut definition of beneficial owner 
that can be understood and applied by lawyers, let alone by the common 
business person like me. The definition derives from Treasury regulations 
related to the identification of beneficial owners of accounts. Furthermore, the 
definition is overly broad in its breadth and scope to the extent that it may be 
impossible for a business to comply with a standard that can be subjectively 
interpreted. 

For example, as the bill is now written, any shareholder, family member 
of a shareholder, an individual who has the power of attorney for financial 
purposes of a shareholder, an accountant employed or retained by the business, 
lien holder, bondholder of the company, credit card company or financial 
institution extending credit to the business and any other individual who may 
have a legal interest in or entitlement to the company and its assets wiU be 
required to be reported as a beneficial owner. Any change in the relationship 
between any of these entities and the business will require new documents to 
be compiled and filed with the appropriate legal authorities. 

For instance the change in the familial status of a shareholder could 
change the status of beneficial owner under the biO. With such an overbroad 
definition, the company would be required to track and file information that is 
beyond its control. The vagueness and lack of precision in a standard that 
requires an assessment of when as “practical matter” a person exercises control 
is particularly troubling in a law that carries criminal penalties. 

The ambiguous nature of S. 569’s beneficial owner definition is 
unworkable even when considering more practical and mundane business 
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arrangements, such as when entities are owned by other entities. S. 569 require 
corporations and limited liability companies to trace ownership to an 
individual. This means, for instance, that if a record owner of a corporation is 
another entity, such as a corporation, limited liability company, partnership or 
trust, then the corporation would need to know the identity of all of the 
shareholders, members, partners and beneficiaries of the record owner entity. 
And if that record owner entity is owned by another entity, and if that entity is 
owned by another entity, and so on, the corporation would be required to trace 
ownership and control all the way up the chain until it reaches individuals. 

This would very difficult and nearly impossible to do. 

Also, S. 569 requires keeping track of and reporting any changes in 
beneficial ownership ongoing complexity and potential liability to businesses. 
Take the example where one of our employee stockholders decided to own her 
Solers shares in a trust or family limited partnership, which are often used 
estate planning tools. For a number of reasons over time, the beneficiaries of 
the trust or the Mmited partners may change — hardly an unusual occurrence. 
Unless the employee had the presence of mind to inform the company, they 
would have no way of knowing about these changes and could potentially 
violate the law. 

This hidden trap in S. 569 applies equally to other common occurrences 
in business. For instance, the sale of shares by a shareholder of Corporation X 
that owns shares of Corporation Y would probably never be known to 
Corporation Y without being notified of the sale by Corporation X. In all of 
these examples, the stockholder on corporation Y’s records never changed. 

Unquestionably, preventing money laundering, tax evasion and other 
illegal activities are laudable goals, but S. 569’s indiscernible requirement to 
disclose beneficial owners based on the uncommon and vague definition used 
in this bill fails to advance these goals. Criminals will simply ignore S. 569’s 
requirements and legitimate companies will be unable to understand or comply 
with them. Criminals who desire the benefits of limited liability associated with 
forming corporations or LLCs will simply lie in their disclosures. They can also 
select different forms of business entities other than the two regulated by this 
bill to conduct their Ulidt activities. 

This bin will place burdens upon law abiding companies, cause a chilling 
effect upon potential avenues of investment for smaD businesses, creating an 
economic disadvantage for anyone who were to choose a corporation model. It 
should be remembered that companies such as Microsoft, Wal-Mart and Ford 
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have aU started as small corporations and grown into large ones. Faced with 
the expensive, time consuming and virtually impossible task of determining 
beneficial owners, my prediction is that if S. 569 is passed, some Taw abiding 
entrepreneurs creating or running corporations subject to this law will forego 
the corporate model and employee ownership, and the benefits it gives 
workers, rather than risk the potential of up to three years imprisonment 

OWNER PRIVACY 

Second, I would like to speak to the privacy rights and safety of 
investors, business owners and in Solers case, our employees. S. 569 would 
require states to amend their incorporation law practices to comply with new 
federally mandated standards. This would include providing and documenting 
the detailed personal information, including home address, of aU the beneficial 
owners of a non-public corporation or limited liability company and further 
place the burden on business to have it updated in the event of any change. 

According to the National Association of Secretaries of State, at least 38 
states would require compliance with their own internal “Right to Know Laws” 
and other regulations. Once the states collect this data it is immediately made 
public, at which point many trade journals actually issue reports with this 
information. Needless to say, this private information is now in the public 
domain. 

I fear that the “beneficial owner” list of Solers employee owners will be 
used by recruiters and competitors to solicit my staff Like any professional 
services firm, my staff is my most valuable asset and providing a Mst, complete 
with home addresses, to professional recruiters and competitors puts Solers at a 
distinct disadvantage relative to the numerous public companies that are my 
competitors. In short, without a privacy protection treating Solers beneficial 
ownership information as sensitive financial data, S. 569 will put Solers at a 
disadvantage to my public company competitors. We urge you to consider a 
privacy provision for the beneficial ownership information to prevent its use by 
competitors, recruiters and other parties or activist groups who would use it for 
their own purposes. 

CORPORATE COMPETITIVENESS 

When operating in the competitive environment, businesses make 
decisions and purchases and seek to conceal them from their competitors. It is 
a perfectly legitimate business practice to protect trade secrets. This is true for 
my company or any business to ensure that the business entity can receive the 
first movers’ advantage, as we seek to develop markets. 
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These companies are not interested in breaking the law; they are 
interested in being a competitive, effective force in their industry. By passing S. 
569, small companies will be placed at a competitive disadvantage in relation to 
large public companies, partnerships, sole proprietorships and even foreign 
competitors. Further, all U.S. companies would operate at a competitive 
disadvantage to the international community, because international competitors 
could use this signaling information to block or bid up legitimate investment. 

Venture capital firms invest in new product lines and small companies 
and form a vital cog in the formation of capital for small businesses. However, 
this financial backing, sometimes known as angel financing, is undisclosed so as 
to prevent market signaling. Nevertheless, these financing vehicles would now 
have to be pubhcaUy disclosed, potentially cutting off start up financing for 
small businesses that account for 80% of the job growth in the United States. 

Competitors could also use this information to intimidate investors out 
of investing in a particular company. If this private information is publicaUy 
disclosed, what is to stop competition from filing lawsuits against particular 
beneficial owners? This could also be done through the work of activists 
groups devoted to intimidating legitimate capital formation. 

Furthermore, it is unclear how S.569, by targeting only nonpublic and 
limited liability corporations, would stem money laundering or terrorist 
financing. Bad actors will not hesitate to exploit that large loophole and simply 
form business entities not covered by S. 569, leaving only legitimate businesses 
with an unreasonable burden and possible criminal penalties for non 
compliance. In that regard, we are punishing the whole class, because of one 
student’s bad behavior. 

HOMELAND SECURITY 

S. 569 could also create other unintended consequences including new 
and onerous recordkeeping requirements on states. While estimates vary by 
state, the National Association of Secretaries of State estimates that the cost of 
implementing S. 569 in California could be as high as $17.5 million dollars. 

As the legislation is currendy written, the funding for the program would 
be siphoned from homeland security grant funding to the states. As a private 
citizen, I would like to express hesitation on this point, because I do not believe 
that funding for this program should be taken from fire fighters and first 
responders and other important homeland security functions of the states. If 
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the mandate is important, then Congress should fund it fully and further 
provide incentives for business compliance rather than punishments. 
Legitimate businesses are not looking to skirt legal requirements, but it wiU be 
these same legitimate businesses that are penalized for non-compliance while 
illegal actors find other ways around the law. 

FOREIGN INCORPORATION PRACTICE AND FATF 

I think it is also important to consider S. 569’s requirements in relation 
to what other countries require. At least one European Union country, the 
United Kingdom, considered a beneficial ownership disclosure system similar 
to that being mandated by S. 569 with an almost identical definition of 
beneficial owner.’ According to FATF’s evaluation, the United Kingdom 
engaged consultants in 2002 to produce a report on the proposed system and 
then subjected it to public consultation.^ The conclusion of this process with 
respect to this strikingly similar proposed beneficial ownership disclosure 
system was “that there were significant disadvantages and no clear benefits, 
particularly when taking into account the costs of introducing such measures. 
Reasons included: 

1. disclosure of beneficial ownership would add no information of 
benefit. . .Those engaged in criminal activities would not provide true 
information about the beneficial owners; 

2. disclosure would result in misleading information being included on the 
register. Because beneficial ownership is, as a matter of law, impossible 
to define precisely, any information requirement designed to require by 
law disclosure would have to be complex and detailed. Many ordinary, 
innocent shareholders would be unable to understand it or comply with 

3. according to FATF, the United Kingdom authorities concluded that 
their current entity formation regime, which does not require beneficial 
ownership disclosure, provided investigators with as much as any 
disclosure regime could, and that attempting to add a beneficial 


See Financial Action Task Force, Third Mutual Evaluation Report Anti-Money Laundering and 
Combating the Financing of Terrorism The United Kingdom of Great Britain and Northern Ireland, 
Section 1 132 at page 234 (June 29, 2007), available at http:f;www.latf- 

aafi.org/dataQecd/.S 5/29, ■39064399.pdf . 

^ Id 
^ Id 
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ownership disclosure requirement “would be harmful to investigations 
through the resulting misleading information provided by both criminal 
and innocent shareholders.”'* 

FEDERALIZATION OF STATE INCORPORATION LAWS 

Lastly, corporate law, within the United States, has been the domain of 
the states for over 150 years. This system has allowed for differing corporate 
and management structures that have created the foundation of the free 
enterprise system. S.569 would effectively place federal mandates on corporate 
law and create a one size fits all approach. This federalization could hamper 
capital formation and discourage entrepreneurialism in the current economic 
downturn and beyond. 

CLOSING 

I appreciate the opportunity to speak to you regarding this important 
issue. Again, while we share the goals of protecting this country, we do have 
disagreement with the methods being employed. I seek to make sure that this 
legislation actually accomplishes its goal, without hurting legitimate businesses 
in the process. Thank you and I look forward to your questions. 


■' Id. Section 1 133 at page 234 
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Mr. Chairman and Members of the Committee; 

My name is Kevin L. Shepherd, and 1 am a member of the American Bar 
Association’s (“ABA”) Task Force on Gatekeeper Regulation and the Profession and a 
former chair of the ABA Section of Real Property, Trust and Estate Law. I am the co- 
chair of the Real Estate Practice Group at Venable LLP and President of the American 
College of Real Estate Lawyers. I appreciate the opportunity to present the ABA’s views 
on S. 569, the “Incorporation Transparency and Law Enforcement Assistance Act.” I am 
appearing on behalf of the ABA, and my testimony here today is limited to that 
legislation. 

The ABA supports all reasonable and necessary domestic and international efforts 
to combat money laundering, tax evasion, and terrorist financing activity. Indeed, the 
ABA has collaboratively worked with the Financial Action Task Force (“FATF”) and the 
U.S. Department of Treasury in developing risk-based guidance for legal professionals 
and is presently working to implement this guidance by developing good practices 
guidance for U.S. lawyers. These efforts underscore the ABA’s unwavering commitment 
to work with the national and international communities in combating money laundering, 
tax evasion, and terrorist financing activity. The ABA, however, opposes the proposed 
regulatory approach set forth in S. 569 and any other legislation that would unnecessarily 
regulate state incorporation practices and impose government-mandated suspicious 
activity reporting (“SAR”) on the legal profession. The ABA’s opposition is grounded in 
three fundamental aspects of the proposed legislation. 

First, S. 569 would essentially federalize state incorporation practices, meaning 
that states would be required to obtain, keep current, and make available to law 
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enforcement authorities “beneficial ownership” information on corporations and limited 
liability companies. In our view, the imposition of a federal regulatory regime focused 
on beneficial ownership information is not workable, would be extremely costly, would 
impose onerous burdens on state authorities and legitimate businesses, would run counter 
to formation practices of major countries (including Canada, Mexico, Japan, and China), 
and will not achieve the laudable goal of assisting federal law enforcement authorities 
with pursuing and prosecuting criminal activity. For instance, obligating state agencies to 
collect beneficial ownership information would involve significant and expensive 
hardware and software changes, including the creation of a parallel record keeping 
system consisting of public and non-public information. These impediments, coupled 
with an unwieldy definition of beneficial ownership and the bill’s focus on only a limited 
number of entities, would sow contusion into the formation process that would not 
enhance law enforcement’s goals. 

Second, S. 569 would create a new class of “financial institutions,” known as 
formation agents, that would be subject to enhanced anti-money laundering (“AML”) 
requirements. Because lawyers assist clients in forming corporations and limited liability 
companies, the designation of formation agents as financial institutions subject to 
additional AML requirements threatens to sweep in U.S. lawyers and treat them as the 
functional equivalents of banks. 

Third, S. 569 could potentially impose SAR requirements on the legal profession, 
meaning that lawyers would have to report to governmental authorities a suspicion that 
their clients are engaging in money laundering or terrorist financing activity. These 
requirements are in direct conflict with ethical obligations of confidentiality, the attorney- 
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client privilege, and fundamental aspects of the attorney-client relationship. They could 
also undermine the rule of law by dissuading clients from seeking legal counsel from 
lawyers on proposed conduct. 

The ABA believes that a more effective and workable solution would involve 
collective and collaborative action of state government representatives, working with 
U.S. Department of Treasury and U.S. Department of Justice, as described below. While 
the ABA has not taken a position on any such proposal since we favor a state-based 
approach, we suggest that Congress give this solution an opportunity to be implemented 
and assessed for its effectiveness before imposing unprecedented federal regulation of 
state incorporation practices. The ABA believes that the effort to designate formation 
agents as “financial institutions” is premature and does not take adequate account of the 
implications for the legal profession. In light of other initiatives that the legal profession 
is undertaking on a voluntary basis, such as the development of the good practices 
guidance noted above, the ABA believes the imposition of AML requirements on the 
legal profession is unnecessary. 

Beneficial Ownership Information 

The Permanent Subcommittee on Investigations (“PSI”), through a series of 
hearings and investigations into tax abuse havens, and FATF’s Mutual Evaluation of the 
United States (“Mutual Evaluation”), separately have expressed strong concerns that the 
U.S. company formation process is at risk for exploitation by money launderers, tax 
evaders, and terrorist financiers. Without trying to examine the strength and depth of that 
concern, the ABA (and others) recognize that improvements are needed in the company 
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formation process with a view to having more visibility on those involved in forming 
non-public entities in the 50 states and the District of Columbia. 

The ABA, however, believes that federal legislation is premature and is neither 
necessary nor the most effective means for addressing the concerns prompting S. 569, 
The National Conference of Commissioners on Uniform State Laws (“NCCUSL”) 
adopted in July 2009 the “Uniform Law Enforcement Access to Entity Information Act.” 
This suggested legislation was developed through the collective efforts of NCCUSL, 
members of the ABA, and others and is intended both to balance the interests of the 
various stakeholders and to address effectively the risks identified by the PSI and FATE 
without imposing undue burdens on state authorities and legitimate businesses. Congress 
should give these and other efforts a fair chance to work, especially at this time when the 
U.S. financial system and the domestic economy are under severe stress and the 
economic recovery remains fragile. 

The PSI has expressed concerns that the U.S. is not in compliance with FATE 
Recommendation 33, which has prompted, in part, the introduction of S. 569. FATF 
Recommendation 33 states in pertinent part that countries should “ensure that there is 
adequate, accurate and timely information on the beneficial ownership and control of 
legal persons that can be obtained or accessed in a timely fashion by competent 
authorities.” According to law enforcement authorities, the U.S.’s non-compliance with 
Recommendation 33 hampers their ability in many instances to locate the “beneficial 
owners” of privately held corporations and limited liability companies. As a result, these 
authorities contend that money laundering, tax evasion, and terrorist financing 
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investigations can be difficult to resolve and the U.S. financial sector is at heightened risk 
for abuse. 

The ABA believes that effective state laws can obviate the need for federal 
regulation of business entities while meeting the requirements of FATF Recommendation 
33. It also appears to me that the approach taken by the Uniform Commissioners is 
consistent with the mechanisms for compliance identified in the FATF Report: 
Methodology for Assessing Compliance with the FATF 40 Recommendations and the 
FATF 9 Special Recommendations (February 2008). See FATF, Methodology for 
Assessing Compliance with the FATF 40 Recommendations and the FATF 9 Special 
Recommendations (February 2008), available at http://www.oecd.org/dataoecd/ 1 6/54/ 

40339628.pdf . 

It is noteworthy that the United Kingdom studied the merit of a system that would 
require the up-front disclosure of beneficial ownership. According to the 2007 Mutual 
Evaluation Report prepared by FATF for the United Kingdom, the UK authorities 
concluded that there were significant disadvantages and no clear benefits to adopting 
such a system, particularly when taking into account the costs of introducing such 
measures. These authorities concluded that the disclosure of beneficial ownership 
information would add no information of benefit to the register of members and that 
those engaged in criminal activities would not provide true information about the 
beneficial owners. Another reason was that disclosure would result in misleading 
information being included in the register. According to the UK Mutual Evaluation 
report, “beneficial ownership is, as a matter of law, impossible to define precisely [and] 
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any information requirement designed to require by law disclosure would have to be 
complex and detailed. Many ordinary, innocent shareholders would be unable to 
understand or comply with it.” See FATF, Third Mutual Evaluation Report Anti-Money 
Laundering and Combating the Financing of Terrorism, The United Kingdom of Great 
Britain and Northern Ireland (June 29, 2007), at ^1132 (p. 234), available at 
http://www.:fatF-gari.org/dataoecd/55/29/39064399.pdf . 

The ABA, during its August 2008 annual meeting, adopted Resolution 300 
supporting the efforts of the states to assume responsibility for a more effective 
incorporation regime that is supportive of U.S. law enforcement needs, and noted that 
absent effective state law action, the case for federal legislation would be more 
compelling. NCCUSL, with participation from the ABA Business Law Section’s 
Committee on Corporate Laws, the National Association of Secretaries of State, the 
National Conference of State Legislatures, the International Association of Commercial 
Administrators, the Association of Registered Agents, and the National Public Records 
Research Association have developed a model state law. The model law would require, 
among other things, an incorporator to identify an individual within the U.S. who could 
provide law enforcement with the necessary information identifying the record owners 
and key officers of non-publicly traded entities formed under state law. The model law 
would enhance record-keeping requirements for covered businesses by requiring those 
businesses to maintain current and accurate records on record owners and managers, and 
on the individuals responsible for maintaining those records, and by assuring that this 
information is accessible by law enforcement officials. It would include penalties for 


BA3:431576.4 


7 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm00414 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



409 


failing to abide by the requirements for identifying a responsible records contact, as well 
as failure to comply with a request for information. 

For these reasons, S. 569 is ill-designed to achieve law enforcement’s goals and 
runs the very real risk of imposing unreasonable burdens on state authorities and 
legitimate businesses. The ABA will continue its efforts to work closely with the various 
stakeholders in developing an effective, workable, and balanced state-based solution 
meeting the requirements of FATF Recommendation 33. 

Lawyers as Financial Institutions 

Section 4 of S. 569 would establish a new class of “financial institutions” under 
U.S. AML laws that would cover “any person who, for compensation, acts on behalf of 
another person to assist in the formation of a corporation or limited liability company” 
(i.e., formation agents). These formation agents would then be required to adopt certain 
AML compliance mechanisms, much like U.S. banks have done, to detect possible 
money laundering and terrorist financing activities in the formation of corporations and 
limited liability companies. These requirements would include the following four 
elements: the development of internal policies, procedures, and controls; the designation 
of a compliance officer; an ongoing employee training program; and an independent audit 
function to test programs. 

Although not explicit on its face, the definition of “formation agents” in S. 569 
would appear to include lawyers (and many others) involved in the formation of 
corporations and limited liability companies. This legislation would thus impose federal 
regulation on the legal profession for AML purposes, and treat lawyers as if they were 
banks. The ABA believes such treatment is inappropriate, nor does it make sense given 
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the obvious distinctions between large financial institutions, the resources they have at 
their disposal, and the function they play in handling money transactions, as compared to 
sole practitioners and small and medium firms - which make up the vast majority of the 
U.S. legal profession. 

Suspicious Activity Reporting 

Designating new formation agents in this manner runs the substantial risk of 
imposing SAR obligations on lawyers. Pursuant to S. 569, the Treasury Department 
would have the ability to impose SAR obligations on lawyers. The ABA has strongly 
objected to making lawyers subject to the SAR obligation. Starting in 2003 with the 
passage of ABA Resolution 104 and reiterated in 2008 with the passage of ABA 
Resolution 300, the ABA has consistently expressed its concerns with, and objections to, 
imposing government-mandated reporting obligations on lawyers vis-i-vis their clients 
based on “suspicion”; imposing an obligation on lawyers to not inform clients of any 
such report if provided to the government (the so-called “no tipping off’ rule); and 
imposing criminal penalties on lawyers if a SAR is not filed. 

The ABA has registered these objections with representatives of the Department 
of Justice, the Department of Treasury, and the FATF, and the concerns underlying the 
ABA position are shared by legal professionals in many jurisdictions around the world, 
and led to litigation in Canada successfully challenging the imposition of such 
requirements on Canadian lawyers. Tellingly, FATF’s recently adopted risk based 
guidance for legal professionals specifically does not impose the SAR (referred to within 
FATF as “suspicious transaction reporting”) obligation on lawyers. 
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The attached Resolutions and accompanying reports detail these objections, but 
they center on the most fundamental core principles of the legal profession. Government- 
mandated SAR requirements would, among other untoward consequences, erode the 
attorney-client privilege that is a bedrock of the U.S. judicial system and effective 
counseling of clients on legal compliance. The SAR requirement would conflict with 
ethical obligations of lawyers under various state law rules to maintain client 
confidentiality. It would also create inherent conflicts between lawyers and their clients 
as lawyers would be acting as informants vis-a-vis their clients, be precluded from 
informing the client of the filing of a SAR, and elevate the lawyer’s own interests over 
the client to avoid criminal liability for failure to report. A SAR requirement would also 
alter the attorney-client relationship, as lawyers would no longer be acting independent of 
the state and in the best interests of their clients. 

There are also practical concerns with any SAR requirement, including the fact 
that no basis exists to believe that imposing this type of requirement will materially add 
to the quality of information the federal government already receives from tens of 
thousands of such reports received annually from financial institutions. As regulators in 
the United Kingdom have discovered, the legal profession routinely files SARs 
defensively in an abundance of caution so as not to run afoul of the reporting 
requirements. This type of defensive filing activity does nothing to enhance the fight 
against money laundering and terrorist financing. 

ABA’S Engagement vrith the FATF 

The ABA has been working coliaboratively with legal professionals throughout 
the world, FATF, and the Treasury Department to develop risk-based guidance on client 
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due diligence (“CDD”) for legal professionals, so as to enhance the ability of legal 
professionals to identify and avoid illicit money laundering and terrorist financing 
activities. FATF has been actively collaborating with specially designated non-financial 
businesses and professions, including lawyers, to produce voluntary, risk-based guidance 
for the legal profession to ensure that adequate CDD is performed at the outset and 
during the course of a client representation, so as to further minimize the risk that lawyers 
would be used by unscrupulous clients to launder illegally-obtained money. The ABA 
and members of other U.S. specialty bar associations, along with counterparts in the 
United Kingdom and elsewhere, participated extensively in this effort, attended numerous 
meetings with FATF officials, and assisted in the preparation of the guidance. The 
proposal for legal professionals was released by the FATF on October 28, 2008. This 
was a major achievement for the FATF and resulted directly from the active and 
extensive participation of the U.S. legal profession in this effort. 

Education of U.S. lawyers regarding anti-money laundering and counter-terrorist 
financing compliance is an important cornerstone of an effective AML compliance 
program. The ABA, as well as members of specialty bar associations, continues to be 
active in this educational area. Through the efforts of members of the ABA Gatekeeper 
Task Force, as well as others in the ABA, the American College of Real Estate Lawyers, 
the American College of Mortgage Attorneys, and the American College of Trust & 
Estate Counsel, and other professional organizations in the United States, additional 
voluntary CDD guidance is being prepared in collaboration with members of the 
Treasury Department. On a personal note, I have written extensively on this topic in an 
effort to educate the U.S. legal profession on this topic. 
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Combating money laundering, tax evasion, and terrorist financing activity while 
minimizing the impact on our economy and state regulators are critical objectives. The 
ABA, together with other private and government sector groups, has expended a 
considerable amount of resources - and has made great headway - in developing an 
effective solution to the identified problem. We continue to support collaborative state 
efforts and oppose premature federal legislation. We look forward to working with you 
on developing a comprehensive solution that addresses the mutual objectives of all 
concerned. 

Thank you for the opportunity to appear before you today to present the views of 
the ABA on S. 569. 

I would be happy to answer any questions you may have. 
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INTRODUCTION 


Chairman Lieberman, and distinguished Members of the Committee: 

I would like to thank you for the opportunity to testify today. I appear before you today 
in my official capacity as the National Vice President of the Federal Law Enforcement Officers 
Association (FLEOA). On behalf of the 26,000 members of the FLEOA, I am memorializing 
our support for Senate Bill 569. The proposed legislation is very important to our FBI, ICE and 
IRS members as they are the lead agencies that investigate money laundering and terrorist 
financing cases, as well as other Federal law enforcement agencies. Incorporation transparency 
is an invaluable tool to (i) combat national and international crime and terrorism, (ii) hinder the 
financing thereof, and (iii) frustrate the ability of perpetrators to hide and benefit from the 
proceeds of their crimes. 

While criminals cower behind the anonymity of their corporate filings, they continue to 
exploit this system as a means to commit terrorist financing and money laundering. Using a 
registered agent or attorney as the “front-person” for their company, terrorists/criminals are able 
to circumvent law enforcement and accomplish the following: 

1 . Use shell company bank accounts to launder millions of dollars; 

2. Use shell companies to attempt to acquire a significant ownership interest in a 
financial institution; 

3. Purchase real property through their shell companies to be used as stash houses to 
stockpile drugs or weapons/explosives; 

4. Operate money remitter businesses to move their illegal proceeds to off-shore 
accounts; 

5. Engage in cyber-terrorism attacks by disseminating contaminated emails from 
ostensibly legitimate companies. 

By attacking and addressing the above-mentioned five points would allow for greater protection 
of our vulnerabilities with regards to our homeland security front. Alleged “inconveniences” for 
the business owners and perceived costs of implementation should not be placed on a higher 
pedestal and have a greater value than the protection of our Homeland. 

We are aware of some of the concerns that have been voiced by industry and at the state 
level with respect to this Bill. To address some of these misconceptions, specifically, this Bill 
does not require any state to enact any law with respect to corporations; it merely requires the 
states to add one more question to their existing incorporation forms and to make the information 
provided available to law enforcement upon presentation of a legally authorized subpoena or 
summons. This information is beneficial to law enforcement and homeland security to prevent 
the misuse of U.S. corporations by criminals and other wrongdoers within or outside of the 
United States. With regards to costs, beneficial ownership information can be collected via 
existing electronic incorporation methods and stored in existing electronic databases. 
Alternatively, such information can be obtained by adding the relevant question and space for a 
response on existing paper incorporation forms. The lack of truthful disclosure is not necessarily 
an obstacle, but merely identifies a direction in which to proceed in order to identify the criminal 
enterprise, and ultimately, showing criminal intent. 
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Law enforcement’s ability to investigate and enforce the provisions of the Bank Secrecy 
Act has been impeded by terrorists/criminals who hide behind the corporate veil. This costs law 
enforcement agencies a substantial amount of time and money, i.e,, long-term surveillance and 
subpoena service on numerous third parties, and allows the terrorist and/or criminal to remain 
“ten-steps” ahead. FLEOA maintains that the identity of the real beneficial owners should be 
made available to law enforcement officers who make legally authorized requests pursuant to 
official investigations. 

At this time, 1 would like to share with you just a few examples of past investigations that 
demonstrate how “shell” corporations have been utilized to commit crimes against individuals in 
the United States and impacted our homeland security. 


Owner of La Bamba Check Cashing and Corporation Sentenced in Connection with 
$132,000,000 in False Currency Transaction Reports 

On June 23, 2009, in Miami, Fla., Juan Rene Caro and the company he owned and 
operated, Maytemar Corporation, dba “La Bamba Check Cashing,” were sentenced on one count 
of conspiracy and 15 substantive counts of failing to file currency transaction reports (CTRs). 
Caro was sentenced to 216 months in prison and ordered to pay a $250,000 fine. The Court also 
ordered the forfeiture of more than $1 1 million in cash and properties. The Maytemar 
Corporation was also sentenced to probation, the only possible sentence for a corporation. 
According to the evidence presented at trial, the defendants executed a scheme to assist 
individuals and entities in South Florida to cash checks in anonymity, in exchange for a 
commission based on the face value of the check. Defendants Oscar Alberto Valle and Meylin 
Maria Morales, working with Caro, identified and recruited customers, mostly local construction 
companies and subcontractors, who were interested in cashing checks at La Bamba through shell 
companies that the defendants owned or controlled. In this way, the construction companies 
participating in the scheme would cash checks payable to the shell companies, and get cash back 
from La Bamba. Thereafter, the defendants would file CTRs with the Treasury Department 
falsely stating that the shell company and/or nominee owner had conducted the transaction, 
concealing the true parties involved in the transaction and the source of the funds. For this 
service. La Bamba, Caro, and others earned substantial fees. Throughout the course of the 
conspiracy, the defendants in this case filed CTRs with the Treasury Department reflecting 
transactions in the name of shell companies; these transactions totaled more than $132,000,000. 


Louisiana Women Sentenced to 20 Years; Two Corporations Sentenced 

On April 1 5, 2009, in New Orleans, La., Gwendolyn Joseph Moyo was sentenced to 240 months 
in prison, to be followed by three years of supervised release, and ordered to pay $2,463,807 in 
restitution. In addition, AA Communication, Inc, and Capital Management Asset Group 
(CMAG) were each sentenced to one year probation. Moyo was convicted in October 2008 on 
federal charges of conspiracy to commit mail fraud and wire fraud; mail fraud and aiding and 
abetting; wire fraud and aiding and abetting; engaging in the business of insurance after having 
been convicted of a crime involving dishonesty and a breach of trust; conspiracy to commit 
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money laundering; and money laundering and aiding and abetting. AA Communication was 
convicted of conspiracy to commit mail and wire fraud, mail fraud, wire fraud, conspiracy to 
commit money laundering, and money laundering. CMAG was also convicted of conspiracy to 
commit mail and wire fraud, mail fraud, wire fraud, and conspiracy to commit money 
laundering. The jury further ordered Moyo, AA Communications, and CMAG to forfeit 
$1,495,521 as to the mail and wire fraud charges and ordered Moyo and AA Communications to 
forfeit $1,548,246 as to the money laundering charges. According to court documents, Moyo 
was twice convicted in 1989 and 1991 in the District of Arizona for conspiracy to defraud the 
United States; making false statements; mail fraud; wire fraud; and fraudulent use of a Social 
Security number; all felony crimes involving dishonesty and breach of trust. Despite being 
prohibited from participating in the insurance business because of her prior convictions, Moyo, 
through her companies, AA Communications and CMAG, marketed construction bonds to 
contractors and other entities which had difficulty placing coverage in the standard market. 
Moyo’s clients paid her for worthless performance, payment, or bid bonds and then completed 
the jobs without realizing they had not been covered. Moyo’s co-defendant, James Zoucha, acted 
as the President of AA Communications, serving essentially as a “straw man’’ or nominee for 
Moyo, generally facilitating the business while keeping Moyo’s name off the legal 
documentation. 


Labor Broker Gets Nearly 16-Year Prison Sentence 

In March 2004, the owner of American Immigration Agency was sentence to nearly 16 years in 
prison after being found guilty in June 2003 of immigration and bank fraud. A joint investigation 
found that he filed dozens of applications for labor certifications that contained false information. 
In those applications, he declared that he owned numerous businesses that were in fact shell 
corporations created solely for obtaining green cards under false pretenses. 


CONCLUSION 

While our membership respects the spirit of free enterprise in our country, we do not 
want to see the United States adopt the financial safe-haven image of other countries around the 
world. If our country’s laws require individuals to register vehicle or firearm ownership, the 
same should apply to corporate filers. The consequences for allowing terrorists and/or criminals 
to exploit our corporate filing system are severe. In the spirit of homeland security and protecting 
our great nation, we cannot permit this to continue. The content of this Bill does not disvalue the 
American dream, but addresses the American deception. We should not permit corporate 
secrecy to be used as a shield to hide corporate misconduct. We hope your committee will 
embrace the importance of Senate Bill 569, and work together to move it forward for 
consideration before the full Senate. 

I would like to thank the Committee Members, again, for this opportunity to testify and 
for your continued support of law enforcement and its mission. I will be happy to answer any 
questions that you may have at this time. 
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Testimony of Jack A. Blum, Esq. 

before 

The United States Senate Committee on Homeland Security and Governmental 
Affairs 

on 

S.569, the Incorporation Transparency and Law Enforcement Assistance Act 

November 5, 2009 

My name is Jack Blum, lama Washington attorney specializing in money laundering compliance and 
issues of offshore tax evasion. I am appearing on behalf the Tax Justice Network-USA and Global 
Financial Integrity. Both organizations endorse the bill sponsored by Senator Levin, S. 569, the 
Incorporation Transparency and Law Enforcement Assistance Act. 

The single most important tool in the toolkit of people trying to hide money from law enforcement 
and tax collection is the anonymous shell corporation. These shell corporations have no physical 
place of business, use nominee officers and directors, and as a rule do no business in the place of 
incorporation. Their sole purpose is hiding where money is, who controls it, and where it is moving, 
from law enforcement and tax collectors. These shell companies should not be allowed remain 
anonymous. 

States that offer corporations to individuals without insisting on information on beneficial ownership 
are undermining the efforts of law enforcement to prevent crime, recover stolen assets and collect 
tax. They are also putting the United States out of compliance with international standards for 
customer identification. From our perspective gathering basic information about ownership for 
government use is essential to protect national security and to limit financial crime and tax evasion. 

Anti-money laundering compliance is dependent on 'know your customer.' Without that knowledge 
financial institutions cannot evaluate the legitimacy of a transaction. Knowing that one shell 
corporation is owned by another shell corporation is not helpful. Flaving the details of the 
"owner's" directors who are usually professional directors who work for a corporate service company 
in another jurisdiction is useless. Financial institutions need to know who is behind a company to 
judge whether the transactions they monitor are suspicious. They need to know whether the 
beneficial owner is on the OFAC list, the other sanctions lists is a politically exposed person. 

The proposed legislation would end the all too frequent use of loopholes in State incorporation laws 
to hide money. 

In supporting this legislation and asking for an end to corporate anonymity let me explain my 
concerns and alternatively what is not at issue. 
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I am not talking about making beneficial ownership information part of a public record. 1 am talking 
about having it available to law enforcement and tax authorities upon appropriate request. Personal 
privacy is not at issue. 

I am not talking about all corporations. I am focused on corporations that have a small number of 
owners -- under ten - and especially those that have a single owner. In those small corporations alii 
am concerned about is the identity of owners with more than a ten percent interest. Public 
corporations are not the problem. 

Opponents of this bill have complained about the burdens it will impose on small business. As 
someone who has advised clients setting up a small business, I can say from broad practical 
experience that gathering ownership Information at the time of incorporation and reporting 
ownership changes on an annual return is the least of a small business's problems. The numerous 
other agencies demanding information for licenses and permits, and the regular filings regarding 
employees, employee benefits and unemployment insurance dwarf corporation ownership issues. 

Incorporation agents should bear the same responsibility as financial institutions under the 
anti-money laundering laws. We now require jewelers, auto dealers, money transmitters and other 
businesses that can be used to launder money to have an anti-money laundering program and to 
report suspicious activity. The required program is risk based. Each firm must do a risk assessment 
and develop a program in line with that assessment. It makes sense to impose a similar regime on 
incorporation agents. 

The burden of setting up an AML compliance program would fall most heavily on corporate 
formation agents who offer their services to all comers through the internet. They have no other 
business relationship with the corporate principals. They deal with strangers on the web. Thus, if a 
request for a corporation came to a web based agent from a country such as Moldova, the risk would 
be high. The level of due diligence required of the agent would be high. The AML program would 
have to be robust. The agent would have the responsibility of establishing the identity of the 
customer and should have some knowledge about the legitimacy of the corporate purpose. The 
agent would have the responsibility or running the customer's name against the various sanctions 
lists and checking his political exposure. 

In contrast a local lawyer who does few incorporations, and does them for regular business clients 
would not be seriously burdened. That lawyer runs little or no risk of helping a criminal. 

Opponents of the legislation have argued that keeping corporate data updated will impose an 
unfunded mandate on the states. I disagree. The incorporation business is a profit center for the 
states and a profit center for the incorporation agents. If the states and the incorporation agents 
want to maintain existing profit levels, a very small fee increase would more than cover the cost of 
adding a few lines of information to the corporate data base. In many cases there is existing data on 
directors and officers but the states in question allow nominee names. The nominee names could be 
replaced with real ones at no cost. 
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A further argument is made that people will still be able to conceal the identity of the beneficial 
owner by lying on the forms. Of course they are correct. Lying on the forms Is a possibility. But the 
lies will entail risks. If it is later determined that someone lied on the form to conceal ownership, the 
fact of the lie will become evidence of criminal intent in a financial fraud or tax evasion scheme. The 
lie itself could become a prosecutable offense. 

I have been asked to explain how the availability of shell corporations has undermined law 
enforcement and tax collection. 

The most dangerous of the groups using United States incorporation services are foreigners who 
want anonymous shells to facilitate financial crime, money laundering and tax evasion. They like 
the prestige of an American incorporation. Fraudsters use the fact a that a company is incorporated 
here to impress their victims. 

The United States has been inundated with requests from foreign law enforcement authorities 
seeking information about corporate ownership and activities in connection with cases of fraud and 
money laundering. Many of the requests wind up on the miscellaneous docket of the Delaware 
District Court where they languish because US law enforcement cannot identify the people behind 
the corporation or obtain records relating to its activities. US legal attaches in our embassies around 
the world are routinely asked for help in investigations involving US companies. I have attached a 
partial list of such requests to my testimony and ask that it be made part of the record. 

Several years ago I spoke at an anti-money laundering forum in Panama City. I berated the 
Panamanians for their anonymous shell corporations. Eduardo Morgan, a partner in the Law Firm of 
Morgan & Morgan, and former Panamanian ambassador to the United States, told the audience that 
he knew that the best corporation to use for hiding assets was a Delaware corporation. He argued 
that people around the world assumed that a Delaware corporation carried legitimacy and that its 
activities were policed by the state and federal government. 

He then went on to say that the corporation would not have to file a Federal or state tax return if it 
did no business in Delaware. Even if a return were required there would be no way for IRS to enforce 
the requirement. "Pass through" entities need not file returns and need not have taxpayer 
identification numbers. IRS cannot match incorporation lists at the state level with returns filed. I had 
assumed that all corporations were required to filed Federal income tax returns. I was wrong. 

If I were a terrorist seeking to make funds available for use in the United States I would use a foreign 
shell corporation set up a corporation in any one of a number of states that offer anonymity. I 
would then open an account with a U.S. brokerage firm. I would file an IRS form W-8 with the broker 
indicating that the beneficial owner of the account was the foreign corporation, and then in response 
to further information requests from the broker produce the passport photos and other 
documentation regarding the identity of the nominee officers and directors of the offshore shell. 
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The final step would be to obtain a debit card attached to the brokerage account. The holder of the 
card could then use funds wired in from almost anywhere in the world. If the right bank and the right 
jurisdictions are selected there will be no information on the wire explaining who sent the money. 

Tax evaders use these corporations as well. I have seen cases in which a US person used a US shell 
set up by a foreign shell to conceal the movement of money from the US to a hedge fund operated 
from the US but incorporated abroad. In the first instance the money went from the taxpayer's US 
account to the account of US shell and from there to the hedge fund. The US shell had no taxpayer ID 
number and there was no ownership information available for it. 

Similar problems arise when states attempt to track down corporations doing business in their 
jurisdiction to collect taxes due. California, for example, has had a difficult time collecting tax from 
corporations doing business in California but incorporated in Nevada and not registered in California. 
Without information identifying a real person and beneficial ownership the hunt for the tax cheat is 
almost hopeless. 

Although Nevada now requires some information on its incorporation reports it still permits nominee 
officers and directors and its incorporation agents still advertise anonymity on the web. 

Wyoming, another state which was in the anonymous incorporation business has just improved its 
laws by eliminating bearer share corporations and by requiring the corporation to have a registered 
agent who is presumed to know how to contact the beneficial owner of the corporation. 

The problem with the Wyoming solution and with the proposal advanced by the State Secretaries of 
State is the issue of "tipping off." If law enforcement has to contact the corporation's registered 
agent in order to then find the beneficial owner of the corporation, the target will have time to move 
the money out of reach. Money moves with the speed of light -- law enforcement requests do not. A 
key objective in fraud and tax evasion cases is seizing the proceeds of crime. Giving the criminal time 
to move the money makes no sense. 

The way Wyoming got into the shell company business is instructive. Jerome Schneider, a 
purveyor of tax evasion schemes lobbied hard and talked the legislature into passing the secrecy 
laws. Schneider was later convicted for his many efforts to help US persons evade tax by moving 
assets offshore. 

My experience with following the money trail is that time is of the essence and that each piece of 
information leads to requests for further information. If gathering ownership information takes 
weeks because of delays in locating the responsible party and then turning it over to a government 
agency that will then forward it to law enforcement , important, time sensitive, investigations may 
be derailed. I can imagine a terrorism investigation which turns on learning the source of funding for 
a terror suspect being delayed long enough for the terrorist to have the chance to carry out his 
mission. 

Some members of the bar are concerned that imposing AML responsibility of lawyers who act as 
incorporation agents will violate lawyer client privilege. I believe that there is a bright line between 
giving a client legal advice, which is protected by privilege, and performing transactional work that 
requires interaction with government agencies. If a lawyer explains to a client that he must gather 
certain information and turn it over to the government as a condition of incorporation the client 
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should have no expectation of confidentiality. 

If a lawyer handles an incorporation in a situation where that lawyer knows the corporation will be 
used as part of a money laundering scheme then the lawyer ceases being a lawyer and becomes a 
co-conspirator. Under those circumstances neither the lawyer nor the client deserves protection. 

This committee should be aware that the United States now lags behind much of the rest of the 
world in obtaining beneficial ownership information, I was recently on the Island of Jersey where I 
met with trust company officials who showed me the questionnaire they require of anyone wanting 
to set up a Jersey structure. The principals must show proof of identity and indicate the source of 
their wealth. To nail down the identity of the person providing the funds, a copy of the passport or 
other government identification is required and its authenticity must be certified. For proof of 
address the principals are asked to produce utility bill and other evidence that the residence address 
they list is truly theirs. Information on the grantors who set up foundations is kept by the local agent. 
Every agent is required to provide the government with the basic information. I have attached a 
sample of a Jersey formation agent’s questionnaire to my testimony. 

We should be able to meet the standard they have set. 

Finally, I would argue that anonymous shell corporations are not in any way related to the legitimate 
historical purpose of the corporation - encouraging people to take entrepreneurial risks without 
risking everything they have. 

Historically, corporations were considered to be a privilege granted by the state. Sates controlled the 
limits of corporate operations and limited their activities by insisting on narrow language in their 
charters. Early corporations could not operate outside the boundaries of the state of incorporation. 
Early corporations had a limited life span. Today corporations also serve the purpose of allowing the 
business entity to outlive the participants and to survive the departure of one or more of the officers 
directors and employees. 

Corporations were also required to have a stated paid in capital so that creditors would be able to 
understand the risks they were taking in doing business with the corporation. The modern 
corporation is an essential part of the economy and the ability to form and operate a corporation 
across state lines has enabled out economy to develop, Because of its importance the corporation 
has been given substantial rights under US law including constitutional status for certain purposes. 

Secrecy has no place in this picture. There is no business purpose served by allowing people who are 
not actually running a business to hide their activities behind a corporate form. The corporations 
we are talking about here are secrecy shells and nothing more. To the extent that they have other 
legitimate purposes nothing in the proposed legislation will cause them problems. 

It is obvious to me that we need to attach the name of a real person who is responsible for the 
corporation to the act of forming the company and to insist that the identity of the real person is 
updated on the annual corporate filing. 

I urge the committee to report out S.569 so that it can be enacted into law. It is a national 
embarrassment for us to tell the rest of the world what it must do to control money laundering and 
financial crime at the same time we continue to provide money launderers and criminals with 
anonymous shell companies -- companies that we have told others facilitate crime. 
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Jersey 


Application Form 
AIBJerseytrust Limited 

Company Administration / Company Formation 


AIB Jersey is the registered business name of A!B Bank <CI) Limited and AIBJerseytrust Limited which are both regulated by the Jersey 
Financial Services Commission. AiBJerseytrust Limited is a wholly owned subsidiafy of AIB Bank (Cl) Limited, which is a wholly owned 
subsidiary of Allied irish Banks, p.i c. The registered office of the above Jersey companies is AIB House, 25 Esplanade, St Helier, Jersey, 
JE1 2AB 

February 2008 
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This application form will be used by AlBJerseytrusl Limited ("AIBJT") to consider new business 
applications. The form should be completed in conjunction with professional advice, if there is insufficient 
space, please attach an additional sheet(s) to the form and cross reference, accordingly. 

Please note AIBJT will normally provide a Board of Directors resident in Jersey. 


1 1 We request AIBJT to act on my / our behalf in the establishment of a Company and ! or provision of 
administration services details of which are; 


Please indicate status of required company: 

Creation of New Company □ Transfer In □ 

Please confirm direct ownership of Company: AIBJT administered □ 

Non AIBJT administered □ 


Beneficial owner 

Provider of the funds 
See note 1 


Legal name 

Former name(s) 
Aliases 


Principal 

residential 

address 


Postcode 


Mailing address 
(if different) 

Telephone 

Fax 

Email 

Occupation 

Postcode 


Sourcejs) of wealth 

Date of birth 


Place of birth 

Gender 


Marital status 

Nationality 

Country of residence 
for tax purposes 
(include arrival date) 


ID number 
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Jersey 


Verification In respect of the beneficial owner and any person providing funds to the Company 

of identify please supply the following: 

See note 2 

• copy of a passport or national Identity card, certified by a professional 
person {e.g. lawyer, accountant, banker) (see note 2 for the format of the 
certification); 

• one original utility bill (except mobile phones) with the home address; 

• a reference from a professional (lawyer / accountant) confirming source of 
wealth; and 

• a bank reference. 


Referee's name 
Referee’s firm 


Referee’s address 


Postcode 


Company details 


_ . Name 

Suggested name 

for the proposed Alternative 1 
Company 

Alternative 2 

If none of the above names are available, 
should AIBJT choose an alternative? 

Proposed Provide details of the proposed activities of the Company: 

activities 

See note 3 


Source of funds I provide details of the source of funds to be used for the incorporation and 
assets to be subsequent funding of the Company: 

Introduced 


Tax advice 


In order for us to understand fully the rationale for incorporating the Company, and 
so that it can be correctly incorporated and managed, we require a copy of all 
relevant tax advice. 
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Jersey 


Rationale for 
using Jersey to 
administer the 
Company 

See note 3 

_ , In which jurisdiction is the proposed Company to be incorporated? 

Country of 

incorporation r-i British Virgin r-, Other (please 

’ ^ Islands ' specify below) 


□ 


AtBJT will arrange for the provision of a registered office in the required 
jurisdiction. 

Please explain the benefit of the country of incorporation: 


Tax status in 
country of 
incorporation 
See note 3 


Please indicate the preferred tax status: 


Exempt Company □ 


Resident tor 
Income Tax 


r-i Other (please 
^ specify below) 


□ 


Tax residence Will the proposed Company be tax resident yes FI No FI 
anywhere other than the country of incorporation? ^ ^ 

If YES, please provide details: 


Please indicate which type is required: 

Company 

requirements Limited Company □ Unlimited Company Q 

See note 3 

Cell Company □ SPV □ 

Other (please provide details) 


Par value shares □ No par value shares □ 

Nominal value (currency) of shares' 

Authorised share capital: 


Are there any additional / special requirements to be included? 

Yes □ No □ 

If YES. please provide 
details: 
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Share capital 

See note 4 


Our standard service involves the incorporation of a limited liability Private 
Company with one class of ordinary voting shares, usually with capital 
representing the minimum governmental duties upon formation. 

Standard incorporation: 

Jersey - £10,000 share capital divided into 10,000 ordinary shares of £1 .00 each; 
BVI - US$ 60,000 share capital divided into 50,000 ordinary shares of US$1.00 
each 


Incorporate Company with standard share capital - 

Jersey / BVI only. Yes □ No □ 

(If NO, please detail below required share capital) 


Amount of Share capital 


Par value of 
each share 


Type(s)ofshare(s) 


Voting rights 


Currency of issued shares 
if other than GBP 


US$ □ € □ Other 


□ 


Where other selected, please specify: 

Is share capital to be issued at a premium? (If YES 
please provide details) 


Yes □ No □ 


Details of issued share capital: 


AIBJT standard for a Jersey / BVI company - minimum 
of two registered shares of £1.00 / US$1.00 each. 
Please confirm agreement (If NO, please provide 
details) 


Yes □ No □ 
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Shareholders Nominee shareholders: 
See note 5 


Our standard service includes the provision of AIBJT 
nominee shareholders. Please confirm your agreement yes n No H 
or advise of any alternative shareholders? (If NO please ^ ^ 

provide details requested) 


Legal name: 

Former name(s) 
Aliases 


Principle 

residential 

address: 

Postcode 


Date of birth 
Gender 
Nationality 
Occupation 
Initial share issue: 


Place of birth 
Marital status 
ID number 
No of shares: 


AIBJT standard practice is to issue initial shares to the nominee shareholder. If the 
beneficial shareholder(s) are being issued with Initial shares, please indicate how 
many shares are to be issued to each beneficial owner: 


Public Offering: 

Is it Intended that shares or securities will be offered to the public at any time? 

No □ Yes □ 

Additional Owners: 

Is it intended that any additional beneficial 

owners will be introduced within six months No O Yes O 

of incorporation? 

If YES, please provide equivalent information as detailed for the beneficial owner 
on page 2: 
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Jersey 


Administrative details 

Financial statements 

Jersey company law requires annual financial statements to be prepared. 
AIBJT will prepare these and the cost will be charged to the Company. 
(Auditors will not normally be appointed unless requested by the applicant 
or a specific legal requirement exists in the jurisdiction where the company 
is registered). 

Financial statements will be provided to the beneficial owner. 

Base reporting currency 

Financial statements will be prepared in the same 
currency as the principal asset. If an alternative currency 
is preferred, please specify here. 

Accounting year end 

Please give preference appropriate for tax or other 
reporting requirements. 

Declarations 


Declarations of good 
standing 

1 . None of the beneficial owner{s) have ever been declared bankrupt 
in any part of the world, or have ever been a Director or Officer, or 
otherwise concerned in the management of a Company which has been 
subject to an insolvent liquidation or been the subject of a Judicial enquiry: 

Confirmed O Not confirmed O 


2, None of the beneficial ownerjs) have ever been engaged in or 
benefited from criminal conduct in any part of the world and assets which 
are subject to the proposed arrangements do not wholly or in part directly 
or indirectly represent the proceeds of criminal conduct: 

Confirmed □ Not confirmed D 
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Jersey 


General declarations I / We confirm that; 
and understanding 

• The beneficial owner{s) is not acting as a nominee or 
representative of any third party: 

• There are no judgements or pending litigation outstanding against 
the beneficial owner. Nor does the beneficial owner have any 
judgements or pending litigation against another party; 

• Any funds intended to be transferred to AIBJT are completely 
legitimate and have not been obtained through illegal activities; 

• I / We acknowledge AIBJT's advice to take independent 
professional legal and taxation advice and I / we have taken steps 
which I ! we deem appropriate in my / our circumstances and in 
accordance with my / our absolute responsibility in this regard; 

• I / We have taken all advice necessary in regard to completion of 
this application and absolve AIBJT from any responsibility arising 
from actions taken based on the foregoing application statements; 

• I / We have read the standard AIBJT terms and conditions of 
service and agree to be bound by them; 

• I / We have read the standard scale of fees and confirm my / our 
agreement to the establishment costs / transfer costs and annual 
fees as set out therein or as may be agreed by way of separate 
quotation, I / We accept that the standard fee scale may be varied 
from time to time but the agreed fee scale will remain in force until 
otherwise agreed; 

• I / We accept that any statutory fees / duties payable in the 
jurisdiction concerned will be charged separately together with 
any third party charges; 

• The information provided by me / us to AIBJT may be used for the 
provision of banking, asset management, accounting and 
administration services. It may be necessary to disclose such 
information to third parties both in Jersey and abroad in order to 
obtain access to these and other services; 

• I / We acknowledge that acceptance of business is subject to 
approval of the New Business Committee of AIBJT and 
satisfactory receipt of the appropriate references and proof of 
identity and such other due diligence procedures as are deemed 
necessary in the circumstances; and 

• All the information given herein is true to the best of my / our 
knowledge and belief. 
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AIBJT shall use the information that you give together with any other 
Data protection notice information that AIBJT obtains for the purposes tor administering your 
entities. 

In administering your entities AIBJT may share information concerning 
you with other members of the AIB Group. To establish your Identity and 
to open accounts / facilities with other Financial Institutions the Company 
may share information with or obtain information from other banks, 
investment managers, agents, credit reference agencies and persons 
authorised by you to provide references or certifying copy documentation. 
In addition AIBJT may disclose information about you to auditors, legal 
advisors and regulatory bodies. 

AIBJT may from time to time like to advise you by post, telephone or 
electronically of additional, improved or new products or services from 
AIBJT or companies within the AIB Group which AIBJT considers may be 
of interest to you. 


If you wish us to advise you of such products and services, 
please tick this box. 


Subject to the above and unless disclosure is required under compulsion 
of law AIBJT shall not disclose any information about you or your entities 
without your prior consent. 

You have a right to see a copy of the records relating to you that AIBJT 
holds and you have the right to have any errors corrected, if you wish to 
see a copy of our records relating to you, you should apply in writing to: 
The Data Protection Officer, AIBJerseytrust Limited, AIB House, 26 
Esplanade, St Helier, Jersey, JE1 2AB You should be aware that the 
Company may levy a fee up to a statutory maximum (currently £10.00) 
for access to your records. 


Signature(s) Signed 


Date 

Name in full 

Capacity if not 
acting for self 
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NYDailyNews.com 

DiAIUYNEWS 

A no-brainer bill to fight crime: Require corporations to disclose 
who runs them 

By Robert Morgenthau 
Sunday, June 28th 2009, 5:51 

The U.S. Senate Committee for Homeland Security and Governmental Affairs is 
considering a bill that would require the states, when they allow someone to create a 
corporate entity, to obtain information about the true ownership of the corporation. 

The pending bill, the Incorporation Transparency and Law Enforcement Assistance Act, 
has bi-partisan support and is sponsored by Sens. Carl Levin (D-Mich,), Chuck 
Grassley (R-iowa) and Claire McCaskill (D-MI), This bill is being reviewed by committee 
Chairman Joe Lieberman, who is a straight-shooting and no-nonsense senator with a 
track record of supporting law enforcement and national security. 

The bill is as simple and straight-forward as it sounds, it would require a simple line on 
the registration form - "State the beneficial owner of the corporation" - and would require 
the person creating the corporation to provide some form of identification. 

Believe It or not, only two states (Alabama and Alaska) currently require this basic piece 
of information before granting a corporate license. 

Why do we need this bill? The answer is simple: It is a tool that will help us stop and 
deter criminals. Every kind of criminal organization uses shell companies, both foreign 
and domestic, to open bank accounts, launder money and hide the activities of its 
owners. Tax cheats, money launderers, securities fraudsters and even the financiers of 
terror need shell companies for their nefarious activities. For instance, we recently found 
$1 billion that had been transmitted by a foreign bank to an account in a small town U.S. 
bank opened in the name of a company of unknown ownership. 

Requiring a simple statement of ownership will make if harder for criminals to form shell 
companies and will give law enforcement an important tool in proving crimes at trial. 

It will also bring the United States up to international standards. It is difficult for us to 
lecture to the Cayman islands, Switzerland and other "secrecy jurisdictions" when we 
have 48 states providing their own versions of secrecy corporations right here at home. 

Virtually every law enforcement group that has considered this bill supports it. 


http://www,nydaiiynews.com/opfnior»s/2(^9/06/29/2CX39-06- 29_a_nobrainer_bjll_to_fight_crfme.htm! 
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Submitted by Sen. 


Levin 



DEPARTMENT OF THE TREASURY 
WASHtNGTON, D.C, 


SECRETARY OF THE TREASURY 


The Honorable Christopher Dodd 
Chairman 

Committee on Banking, Housing and Urban Affairs 
United States Senate 
Washington, DC 20510 

Dear Senator Dodd; 

Thank you for your letter of September 22, 2009, inquiring about the Department of the 
Treasury’s efforts to enhance our government’s access to information regarding beneficial 
ownership of legal entities. Addressing the misuse of legal entities is key to our efforts to 
combat various forms of financial crime - including money laundering, terrorist financing, tax 
evasion, and sanctions evasion - as well as to protect the integrity of our financial system. 

As you indicate in your letter, enhancing access to beneficial ownership information is a global 
challenge. In our effort to develop a comprehensive approach to address this challenge. Treasury 
is collaborating with interagency partners in the law enforcement and regulatory communities, 
the Congress, state-based authorities, the private sector and our international counterparts. Our 
goal is to enhance the availability of beneficial ownership information of legal entities, while 
maintaining an open investment policy and refraining fi'om actions that disadvantaging our 
nation’s economic prosperity. 

Our comprehensive approach for achieving this goal includes ongoing efforts to advance the 
following three fundamental objectives: 

• Make “beneficial ownership” information about legal entities created in the United 
States available to law enforcement - Treasury is developing a proposal for federal 
legislation that: (i) encourages States to reform their entity creation laws to require the 
submission and availability of beneficial ownership information at the time of creation of 
the entity and throughout its existence; and (ii) introduces penalties to discourage the 
misuse of legal entities created in the United States. The legislative proposal will address 
these concerns and build upon the Uniform Law Enforcement Access to Entity 
Information Act approved by the National Conference of Commissioners for Uniform 
State Laws (NCCUSL). We will continue to work with the Congress, the law 
enforcement community. State-based authorities and the private sector in developing our 
legislative proposal, which we anticipate completing by year-end. 
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• Clarify and strengthen customer due diligence requirements for U.S. financial 
institutions with respect to the beneficial ownership of legal entity accountholders - 
We are developing guidance for financial institutions to clarify when and how to identify 
and verify beneficial ownership as a necessary component of conducting customer due 
diligence of legal entity accountholders. We are currently working with the regulatory 
community to determine the form and content of that guidance. We will also continue to 
work with the regulatory and law enforcement communities and with industry in 
determining whether and, if so, how such due diligence requirements may need to be 
strengthened. 

• Clarify and facilitate global implementation of international standards regarding 
beneficial ownership - As you note in your letter, in 2003 the Financial Action Task 
Force (FATF) reviewed and updated its 40 recommendations for jurisdictions to 
implement appropriate countermeasures against money laundering. Two of those 
recommendations - Recommendation 5 and Recommendation 33 - specifically address 
beneficial ownership and have created implementation challenges for the overwhelming 
majority of jurisdictions around the world. As we move forward in addressing these 
beneficial ownership challenges in the United States, we are also working with our 
counterparts in the FATF to ensure that these standards evolve in a way that is achievable 
in a practical sense, as well as effective, and that our efforts are consistent with the 
evolving views and ongoing efforts of the international community. 

As always, we are grateful for your leadership on these issues and the continued support of the 
Congress as we move forward. 


Sincerely, 
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Submitted by Sen. Ensign 



OFFICE OF THE SECRETARY OF STATE 


ROSS MILLER 
Sei:rc:!aty of Slate 


November 4, 2009 


The Honorable John Ensign 
United States Senator 
1 19 Russell Senate Building 
Washington, D.C. 20510 

Dear Senator Ensign: 

Enclosed, please find my comments regarding S. 569, the Incorporation Transparency 
and Law Enforcement Assistance Act, and include them as part of the record of the 
hearing on Business Formation and Financial Crime to be held Thursday, Nov. 5, by the 
U.S. Senate Committee on Homeland Security and Government Affairs, 

I hope you share my concerns and those of my colleagues in other states that the 
legislation, as written, will place an unnecessary burden on Nevada, those states and 
millions of businesses across the country. This legislation is questionable policy in the 
best of times, but is particularly ill-advised considering the current business climate. 
While I agree that financial crimes must be aggressively investigated, 1 believe this bill 
takes the wrong approach and that the efforts the states and other organizations have 
made towards addressing the committee’s concerns will be seriously considered in the 
ultimate resolution of this issue. 

Thank you for the opportunity to share my concerns in the form of this written testimony. 

Respectfiilly, 

ROSS MILLER 
Secretary of State 


Enel. 


One Hundred One North Carson Street, Suite Three 
Carson City, Nevada 89701-4786 
(775)684-5708 • Fax (775) 684-5717 
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Submitted by Sen. Ensign 


Senate Homeland Security and Governmental Affairs Committee 
Hearing on 

“Business Formation and Financial Crime; Finding a Legislative Solution” 
Thursday, November 5, 2009 
Written Testimony Submitted by: 

Nevada Secretary of State Ross Miller 


Chairman Lieberman, Ranking Member Ensign, and Members of the Committee, 
thank you for this opportunity to state my reasons for opposing S. 569, the Incorporation 
Transparency and Law Enforcement Assistance Act. 

I am opposed to the passage of S. 569, as proposed, and instead advocate an approach 
similar to those currently under consideration by the National Association of Secretaries 
of State (NASS), the International Association of Commercial Administrators (lACA) 
and the Uniform Laws Commission (ULC) and others. 

Most of the Secretaries of State in this country accept and process business formation 
documents and maintain those documents as part of the public record. Our offices are 
widely recognized as experts in this area, but mainly in the ministerial “filing” function, 
not one of strict regulation and enforcement. It is absolutely in the best interests of the 
states to make sure that legitimate businesses are properly licensed and registered. While 
providing certain required information to the public, business formation filings generate 
revenue for our states. It is also clearly in our best interests to make sure that illegitimate 
businesses find no safe haven in our borders that would put our citizens at risk and reduce 
the public’s trust in their government. 

My office does not have the authority to regulate or enforce business entity laws, nor is it 
equipped to do so. This is true with most other U.S. filing offices. I am one of only ten 
Secretaries of State who also serve as their state’s securities regulator. These few states 
have staff trained to investigate a very different kind of crime, securities fraud. But the 
vast majority of secretaries of state have no experience whatsoever in the financial crime 
business. Traditionally, this has not been their area of responsibility. 

In November 2006, the Nevada Secretary of State’s office participated in the U.S. Senate 
Permanent Subcommittee on Investigations of the Homeland Security and Government 
affairs hearing regarding state business formation practices. Since that time, the State of 
Nevada and my office have taken action in response to the concerns raised in that 
hearing, including legislation and other efforts including; 
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• A strict prohibition on the issuance of bearer shares by Nevada corporations 

• A requirement that a list of owners of record be kept at a registered office or 
principal place of business within the state and that the name and contact of the 
custodian of the list be provided to the Secretary of State 

• A requirement that the list be provided upon demand of the Secretary of State 

• A requirement that answers to any interrogatory submitted in the course of a 
criminal investigation be provided within 3 days of the request 

• The authority for the Secretary of State to suspend or revoke the charter of any 
business that does not comply 

• The limitation on the creation of any new corporation sole, with a full prohibition 
in 201 1 

• Additional authority regarding fraudulent filings and those doing business in 
Nevada without proper registration 

• Participation on the National Association of Secretaries of States busness filing 
task force, Uniform Laws Commission working groups 

• Worked with the Nevada Registered Agents Association in the development and 
support of a best practices policy for Nevada Registered Agents. 

Other states, including Wyoming and Delaware, where like Nevada, extraordinary 
numbers of businesses are incorporated, have also taken action regarding these concerns. 

These actions and those of NASS. lACA. the IJLC and others address, or are addressing 
the issues identified by this committee and others and have recommended solutions that 
are measured, reasonable, cost-effective, and workable within the traditional 
responsibilities of the filing office. 

My office has implemented various new processes for the filing and maintaining of the 
public record. This legislation would require a complete rework of my office’s 
processes, including the rewriting of computer applications, significant additions to staff, 
infrastructure and other resources, while creating delays and barriers to commerce. This 
is even more apparent now as budgets and other resources have been cut. We should be 
facilitating the creation of legitimate businesses in this country and the trillions of dollars 
in associated transactions, not making it more difficult. 

The costs of transforming the role of Secretaries of State and other filing officers from 
administrators of a business registry to law enforcers will be enormous. The burden on 
and barriers placed on business will be even greater. This legislation provides for a 
funding mechanism that my office may request, but would need to justify such requests 
over those of first responders and others critical services vying for those same funds. It 
would be imprudent and irresponsible to divert those kinds of resources when the results 
are new and burdensome requirements for the states and their customers on an issue that 
the states and others are working together to resolve, and deny the public the other 
services my office has a duty to provide. 
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1 am also concerned that those conducting terrorism-related money laundering activities 
or other financial crimes will actually file a list of beneficial owners with my office, thus 
placing the real burden on the legitimate businesses that comply with our laws. As 
Nevada’s securities regulator, I can attest that the vast majority of those running 
investment scams are not licensed with my office and their product is not registered; a 
fundamental principle of our investor education program. We advise people who 
question an investment offer to call our office; to check before they invest. 

My office also cooperates with a number of other law enforcement agencies that for a 
variety of reasons investigate businesses incorporated in Nevada, but in my 3 years in 
office, not one investigation has centered on a suspicion of terrorism-related money 
laundering. 

In summary, the measures requiring state business registries to collect information on 
beneficial owners as proposed by S.569, will prove detrimental to the states and 
businesses alike and is not necessary if the states and those working towards a solution 
are allowed to continue working towards a reasonable solutions The measures outlined 
in S.569 will not have the intended results, will penalize the millions of legitimate 
businesses operating in this country, will cost states in terms of real dollars and public 
good will, and will erase many of the gains states have made in providing efficient 
customer service to the business community. 

Please allow the states, working with our many public and private partners, to continue to 
address the issues identified by this committee and others. Thank you. 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm 00444 Fmt 6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



439 



900 2iid Str^t, N.E. 
Suite 303 
Washmgt<Hi, D.C. 20002 
Phone: 202-37M277 
Fax: 202-682-FlRE 
Email: t^»date@cfsi.org 


WiiliainM.Wehh 

Executh^ Director 


WHItem d^away 
President 


Board of Directors 
Louis L AmaMU 
Robert Barradon^ 
MJLJflmEstepp 
OuisNeal 


VMt os OB &e wd»: 
www.c£d.oi^ 


CONGRESSIONAL FIRE SERVICES INSTITUTE 


November 5, 2009 


The Honorable Joseph lieberman 

Chairman, Senate Homeland Security and Governmental Affairs Committee 
Washington, DC 20S10 

The Honorable Susan Collins 

Ranking Member, Senate Homeland Security and Governmental Affairs Committee 
Washington, DC 20510 

Dear Chairman Lieberman and Ranking Member CotHns: 

While the Incorporation Transparency and Law Enforcement Assistance Act (S 569) 
shows strong potential to fight money laundering and the financing of terrorist 
activities, please give serious thought topossibie unintended consequences if the 
measure is funded with federal resources currently used for homeland security 
programs that benefit first responders. 

it is our understanding that the legislation could draw funding from the State 
Homeland Security Grant Program (SHSGP) and other programs that benefit first 
responders. Before further action is taken on this measure, please consider any 
impact this would have on our nation's first responders. 

Thank you for your continued support of our nation’s firefighters and emerger^cy 
services personnel. 

Sincerely, . 

Bill Webb . . 

Executive Director 
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June 7th, 2009 

The Honorable Joseph I. Lieberman 

Chairman, Senate Homeland Security and Governmental 

Affairs Committee 

Washington, D.C. 20510 

The Honorable Susan M. Collins 
Ranking Member, Senate Homeland Security and 
Governmental Affairs Committee 
Washington, D.C. 20510 

Dear Chair Lieberman and Ranking Member Collins: 

On behalf of the 26,000 members of the Federal Law 
Enforcement Officers Association (FLEOA), I am 
memorializing our support for Senate Bill 569. The 
proposed legislation is very important to our ICE. FBI 
and IRS members as they are the lead agencies that 
investigate money laundering and terrorist financing 
cases. 

While criminals cower behind the anonymity of their 
corporate filings, they continue to exploit this system as a 
means to commit terrorist financing and money 
laundering. Using a registered agent or attorney as the 
“front-person” for their company, terrorists, ''criminals are 
able to circumvent law enforcement and accomplish the 
following: 

1. Use shell company bank accounts to launder 
millions of dollars; 

2. Use shell companies to attempt to acquire a 
significant ownership interest in a financial 
institution; 

3. Purchase real property through their shell 
companies to be used as stash houses to stockpile 
drugs or weapons/explosives; 

4. Operate money remitter businesses to move their 
illegal proceeds to off-shore accounts; 

5. Engage in cyber-terrorism attacks by disseminating 
contaminated emails from ostensibly legitimate 
companies. 
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Law enforcement’s ability to investigate and enforce the provisions of the Bank 
Secrecy Act has been impeded by terrorists/criminals who hide behind the corporate 
veil. This costs law enforcement agencies a substantial amount of time and money, 
i.e., long-term surveillance and subpoena service on numerous third parties, and 
allows the terrorist and/or criminal to remain “ten-steps” ahead. FLEOA maintains 
that the identity of the real beneficial ovmers should be made available to law 
enforcement officers who make legally authorized requests pursuant to official 
investigations. 

While our membership respects the spirit of free enterprise in our country, we do not 
want to see the United States adopt the financial safe-haven image of Switzerland. If 
our country’s laws require individuals to register vehicle or firearm ownership, the 
same should apply to corporate filers. The consequences for allowing terrorists 
and/or criminals to exploit our corporate filing system are severe. In the spirit of 
homeland security and protecting our great nation, we cannot permit this to continue. 

We hope your committee will embrace the importance of S. 569, and work together to 
move it forward for consideration before the full senate. Please don’t hesitate to call 
should you require additional input or testimony from our membership. 


Respectfully submitted, 
0 ^ AJler 
J. Adler 

National President 
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ACT” 
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Introduction : 

Chairman Lieberman, Ranking member Collins, and distinguished Members of the Committee: 

Thank you for providing a forum in which Global Financial Integrity (GFI) can discuss a critical issue in 
global law enforcement: The Incorporation Transparency and Law Enforcement Act, S. 569. 

GFI promotes national and multilateral policies, safeguards and agreements aimed at curtailing the cross- 
border flow of illegal money in order to decrease the flight of capital out of developing countries. Our organization 
has identified five policy areas in the global financial system that have the greatest impact on the ability of corrupt 
individuals and other criminals to siphon money out of devetoping countries, launder it, and either hide it in accounts 
abroad or spend the proceeds. One of the five policy areas that we focus on is incorporation transparency. 

The free flow of illicit money, terrorist financing and tax evading funds worldwide is significantly enabled by 
the lack of transparency in the international financial system. One of the areas where transparency would make a 
substantial difference in the ability of crime fighters to identify both the origins and ultimate beneficiaries of such 
illegal acts is in beneficial ownership of corporate entities and trusts. Corporate entities and trusts have been shown 
to be the vehicle of choice for the transportation of funds derived from illicit acts from one location to another and 
from one individual to another. At the prior hearing on Senate Bill S. 569 in June, testimony from Immigration and 
Customs Enforcement, the Department of Justice and the District Attorney for New York should have left little doubt 
that the availability of beneficial ownership information would significantly assist them in their work on a daily basis. 
Indeed I understand that this second hearing on S. 569 is not intended to focus on the need for incorporation 
transparency because that need has already been established. Instead, we understand that the Committee would 
like to better understand if S. 569 adequately meets the need for greater infonnation and whether there are 
alternative ways of meeting the same goal. 

We believe that S, 569 provides the necessary framework for addressing the many problems created by a 
lack of incorporation transparency. Any statement that we make herein regarding suggested improvements should 
not be construed as a criticism of S. 569 or as an effort to sidetrack the process of passing this important piece of 
legislation. 

The S. 569 Approach 

We note that the Organization of Economic Cooperation and Development (OECD) has identified three 
approaches to the issue of access to beneficial information. The first is up-front collection, which is the model on 
which S, 569 is based. It is characterized by collecting beneficial ownership information at the corporate formation 
stage by the authority charged with incorporation. The second approach is for the information to be collected and 
held by formation agents. The third is to create enough powers for law enforcement to be able to discover the 
information. The problem with the third approach is that unless the beneficial ownership information is adequately 
captured somewhere, powers of investigation are meaningless. The United States currently follows this third 
approach, but relies on financial institutions with a strong commercial reason for collecting as little information as 
possible to be the information resource that law enforcement would tap. This has proven ineffective. The first and 
second approaches both have merit, but the first approach— up-front collection— has several advantages. First, 
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from an administrative standpoint it affects one government office in each state. On the other hand, placing the onus 
on formation agents to be the repository for data that law enforcement will need to tap into creates an arguably 
greater burden on an entire industry in the United States. It also opens the implementation of this law to greater 
interpretation and therefore less certainty for American corporations. Keeping the requirements transparent and the 
information private at the secretary of state level is the simplest approach without adversely impacting any one 
industry. We believe that altering this approach would be an error. 

Entities Covered by S. 569 

FATF Recommendation 33 states that "countries should ensure that there is adequate, accurate and timely 
information on the beneficial ownership and control of legal persons that can be obtained or accessed in a timely 
fashion by competent authorities.” The term legal persons' would include partnerships and trusts. As you know, S. 
569 requires beneficial ownership information to be gathered at the corporate formation stage for non-public 
corporations and LLCs. It does not create the same requirements for partnerships or frosts, but does compel a study 
into the necessity and feasibility of doing so. We do not recognize a need for different regulations with respect to 
partnerships and trusts and believe that mandating uniform changes would actually make compliance easier for 
incorporators {removing any doubt as to whether the infomiation is necessary) and for the states (allowing them to 
implement one uniform change to their corporate information systems). We therefore recommend that beneficial 
ownership information with respect to partnerships and trosts also be collected at the state level and that this 
provision be enacted at the same time as the provisions with respect to corporations and LLCs. 

Apciication of AML Laws to Formation Agents: Implications for Legal Representation 

Formation agents are a front line defense in the battle against the use of corporations to launder or hide 
funds from illicit activities because they have the first opportunity to determine the purpose for which a legal entity is 
being formed and the ability to collect identifying information regarding the beneficial owners. Under S. 569, 
formation agents would collect the beneficial ownership information to be included on incorporation forms. There 
does not appear to be a concern with subjecting formation agents generally to anti-money laundering (AML) 
requirements, but concerns have been raised with respect to lawyers who act as formation agents in their regular 
course of business. One of the criticisms is that it is not clear whether AML reporting requirements would apply to all 
the activities of a lawyer just because he or she acts, in some circumstances, as a formation agent. 

Perhaps the European model can provide guidance here. The European Union's Money Laundering 
Directives require lawyers to comply with AML reporting requirements while carrying out their transactional work, 
including corporate and trust creation, operation and management of corporations, providing tax advice, buying and 
selling real property and businesses, and managing client money, securities or other assets and related accounts. A 
distinction is made between a lawyer acting in the aforementioned capacity and a lawyer approached by a client for 
legal advice or who becomes a client for the purpose of legal defense. As a result, the ability of a lawyer to provide a 
zealous defense and ensure the right to a fair trial is not compromised. We recommend that a similarly limiting 
proviso be added to the amendments contemplated by Section 4 of the Bill. 

Another possible approach to this issue would be to permit lawyers to choose to either report suspicious 
activity or withdraw their representation of or services to the client in question. This would not be a new concept. 
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While every state has its own laws and rules regarding legal representation, they all have some provision stipulating 
when a lawyer may, and when he must, withdraw his representation. Law breaking and suspicion of law breaking 
are usually valid bases for withdrawal. Therefore, if a lawyer suspects that he is forming a company for illegal 
purposes, withdrawal is justified. Finally, all lawyers are required to establish the terms of their representation with 
their client, usually including an avis that they will not be able to represent the client if the lawyer discovers a conflict 
of interest. This is usually done in writing. It would be appropriate for a client to be informed of a lawyers AML 
responsibilities at that stage as well, stating that the lawyer will be complying with his duties under AML laws and that 
as a result of those duties it may be necessary for him to withdraw his representation. 

The Definition of Beneficial Owner 

S. 569 adopts a United States Treasury definition of Beneficial Owner. Given that this definition is already in 
use in U.S. law, it is a sensible approach. It is, however, still a subject of great debate even within the T reasury. It 
may be helpful to take a step back, however, and think of what we are trying to accomplish. We are trying to create a 
definition of beneficial ownership that is appropriate for this piece of legislation. We do not have to define the term in 
such a way that it changes existing use in other laws, nor do we have to find a definition that will work for ail future 
laws that might be drawn. 

The concern with the definition of beneficial ownership in S. 569 seems to be that with respect to companies 
with a large number of shareholders, and those that change regularly, reporting all beneficial owners and updating 
that infomnation whenever a change occurred would be burdensome. If one felt sympathetic to this argument, and it 
should be noted that many do not, there are ways to limit the reporting requirement that would still provide significant 
amounts of the information that S, 569 seeks to gather. For example a beneficial owner could be defined as 
someone who, directly or indirectly, owns 5% of the interest in the company or received 5% or more of the profits of 
the company. The top 1 0 recipients of the largest amount of profit and/or percentage ownership of the company 
could be used as a definition. We are not trying to place unreasonable demands on a company through this 
definition; we are trying to identify significant and, if possible, multiple leads for law enforcement should they need to 
understand who is really benefitting from the activities of a given company. 

We would also point out that the European Union's Third Money Laundering Directive not only contains this 
sort of threshold definition of beneficial owner but also excludes certain types of companies from needing to provide 
beneficial ownership information for various reasons. It might be worthwhile for the Committee to review these 
exclusions. 

Answering the Critics 

One of the main criticisms of S. 569 has been that this legislation is too financially and technologically 
burdensome on the states. As a threshold matter, vre would like to point out that the Bill provides a source of federal 
funds that may be used to pay for the implementation and maintenance of a system to collect and retain beneficial 
ownership information. In addition to this initial observation, however, we would like to make the following points: 

1 , The Technologically burdensome" argument is based on the need to keep the beneficial ownership 

information private (not accessible by the public). The states already have the mechanisms in place to 
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prevent the disclosure of information to the public. Taking a few minutes to access corporate information 
on any state's corporations division website, it wMI be noted that some initial information regarding the 
corporation Is available simply by typing in relevant corporation details, but a fee must be paid in order to 
access other types of information, such as a company's certificate of incorporation, tax status, etc. The 
argument that the states are unable to restrict access to a particular type of information and will need to 
incur substantial costs in order to comply is simply false. States restrict access to information every day. 

2. The Secretary of State for North Carolina has testified before you that it would cost her state in the 
hundreds of thousands of dollars to draft new corporatton forms and laws to reflect the new requirements, 
undertake a public mailing campaign to spread the word of the changes, and add to and maintain the state’s 
paper filing system (noting that, of course, this would decrease over time with the use of electronic filings). 
We encourage the Committee to ask for greater detail with respect to these estimates because we do not 
see how the addition of either (a) one line on an incorporation form, or (b) one page with one question 
regarding beneficial ownership (a separate page being provided to ensure that the information could be kept 
confidential), and the addition of one question on the online tiling system could cost hundreds of thousands 
of dollars. We are also similarly dubious that the addition of one extra piece of paper per entity will cause an 
insupportable burden on their paper filing abilities, as was claimed by the Secretary of State for North 
Carolina. Some corporations already have corporate files held with the Secretary of State's office that 
include formation, merger, split, restatement, change of address and other filings that can easily run an 
average of between 10 and 50 pages. An additional page will hardly overburden the system, 

3. The Secretary of State for North Carolina does not make the North Carolina Corporations Diviston 
budget available for public review, but we note that Delaware's 2007 Annual Report states that the revenue 
raised by the Division of Corporations alone was $700.8 million while its operating expenses were a mere 
$12 million. We will let these numbers speak for themselves. 

Conclusion 

We appreciate the time and effort that the Members of Congress are dedicating to S. 569; it is indeed a 
subject worthy of your attention. Given all of the advances that have been made in recent years to fight cross-border 
crime, terrorism and our own home-grown criminal element, it behooves us to provide law enforcement with the tools 
that are badly needed to keep not only America safe but also have a positive impact on global security. 

Incorporation transparency is a key part of this process. As citizens we have the expectation that our elected 
representatives will choose to support measures such as this for the benefit of all persons. We encourage you to 
meet this expectation. 
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INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS 

HAROLD A. SCHAITBERGER VINCENT J. BOLLON 


October 27, 2009 


The Honorable Joseph Lieberman 
Chairman 

Homeland Security and 

Governmental Affairs Committee 
United States Senate 
Washington, DC 20510 


The Honorable Susan Collins 
Ranking Minority Member 
Homeland Security and 

Governmental Affairs Committee 
United States Senate 
Washington, DC 20510 


Dear Chairman Lieberman and Ranking Member Collins: 


The lAFF wishes to express our concern on a very specific aspect of the Levin-Grassiey- 
McCaskill Incorporation Transparency and Law Enforcement Assistance Act S. 569. While 
our organization certainly applauds the sponsors’ desire to fight money laundering and the 
financing of terrorist activities, we are concerned that there might be unintended 
consequences that could impact America's first responders and the security of local 
communities. 


The manner in which the proposal is currently structured and which is before your Committee 
envisions states being able to use existing homeland security resources (grant programs) to 
finance compliance with this act. 

We feel that this will lead to money being siphoned from vital first responder programs, such 
as the State Homeland Security Grant Program (SHSGP) and to the programs that provide 
dollars to America’s first responders. 

We strongly suggest that this potential problem be corrected before the Committee acts upon 
this legislation. 

Sincerely, 

A 

Harold A. Schaitberger 
General President 


HAS:jzm 


1750 NBA/ YORK AVENUE, N,W., WASHINGTON, D.C. 20006.5395 . (202) 737-8484. FAX (202) 737-8418 .WWW.IAFF.ORG 
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National Association of 
Criminal Defense Lawyers 


October 30, 2009 


The Honorable Joseph Lieberman 
Chairman 

Committee on Homeland Security 
and Governmental Affairs 
United States Senate 
Washington, DC 20510 


The Honorable Susan Collins 
Ranking Member 
Committee on Homeland Security 
and Governmental Affairs 
United States Senate 

Washington, DC 20510 


Re: Hearing on S. 569, the Incorporation Transparency and Law Enforcement Assistance Act 
Dear Chairman Lieberman and Ranking Member Collins; 


The National Association of Criminal Defense Lawyers (NACDL) opposes S. 569, the 
Incorporation Transparency and Law Enforcement Assistance Act, and urges you to vote against 
it. Specifically, this bill imposes a criminal penalty of up to three years imprisonment for 
conduct that is, in essence, a paperwork vioiation. Innocent, law-abiding citizens can be 
convicted under this offense even where there is no evidence of wrongful intent. 

This bill seeks to force states to amend their incorporation laws to require those forming new 
corporations and LLCs to provide a iist of the "beneficiai owners" of the business to the state of 
formation. In addition to the initial filing, businesses must also update their filing annually, in 
those states requiring annual filings, or anytime there is a change in the beneficial ownership 
information in those states that do not require annual filings. This biil also seeks to amend the 
United States Code to include individuals who form new corporations and LLCs within the 
definition of “financial institutions," thereby subjecting these individuals to a variety of 
recordkeeping and reporting regulations under existing federal laws. 

NACDL is especially concerned with Section 3(b), which wouid establish criminal penalties for 
failure to comply with the bill's numerous requirements. Spetifically, providing incorrect 
beneficial ownership information, attempting to provide incorrect beneficial ownership 
information, or intentionally failing to provide updated ownership information would each be 


"Liberty's Last Chamrion" 

1 660 L street, NW ♦ 12fh Floor ♦ Washington, DC 20036 
202-872-8600 Fax 202-872-8690 assist@nacdl,org www.nacdl.org 
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punishable by civil fines up to $10,000, criminal fines, and imprisonment of up to three years.' 
Such penalties would be in addition to any civil or criminal penalty that may be imposed by a 
state. 

NACDL opposes the inclusion of a criminal provision in this bill for a number of reasons. First, 
this bill criminalizes the failure to provide beneficial ownership information or providing 
incorrect beneficial ownership information, but the bill's definition of who constitutes a 
"beneficial owner" is so vague, overbroad and unknowable that any number of individuals 
could be prosecuted for simply failing to understand what the law actually requires.' 
Fundamental notions of fairness, as well as basic constitutional principles, require that 
individuals understand what is required of them under the law before they can be imprisoned 
for noncompliance. 

Second, NACDL opposes Section 3|b) of this bill because the criminal offenses it would create 
lack meaningful culpable state-of-mind (or mens rea) requirements, which would inevitably 
lead to unjust prosecutions, convictions, and punishments. With rare exception, the 
government should not be allowed to wield its power against an individual without having to 
prove that he or she acted with a wrongful intent. Absent a meaningful mens rea requirement, 
an individual's other legal and constitutional rights cannot protect him or her from unjust 
punishment for making honest mistakes or engaging in conduct that he or she had every reason 
to believe was legal. This is particularly true in the case of certain paperwork violations like 
those set forth in this bill. 

This bill only requires general intent, i.e. "knowing" conduct,' which federal courts usually 
interpret to mean conduct done consciously. An individual need not have known that he or she 
was violating the law or acting in a wrongful manner in order to be convicted. In the case of 
some crimes, general intent is sufficient because the conduct is in itself wrongful. However, 
when applied to conduct that is not inherently wrongful, such as certain paperwork violations, 
the "knowingly" mens rea requirement allows for punishment without any shred of wrongful 


* oddly, although all of S. 569's burdensome requirements would be implemented through state law, any fines 
levied against noncompliant individuals would be paid to the federal government— an issue that underscores the 
bill's problematic dismissal of the principles of federalism. 

' Other organizations have noted the vagueness of the bill's definition of "beneficial owner." See Hans A. von 
Spakovsky and Andrew M. Grossman, Another Sarbones-Oxley: Threatening Small Businesses with the "Beneficial" 
Ownership Bill, Legal Memorandum, No. 48, October 6, 2009, p. 5 available at 

http://www.herltaee.ore/Research/legallssues/lm0048.cfm (detailing numerous questions about what the phrase 
"beneficial ownership" could mean). 

' The mens rea term “intentionally," which is used in two of the offenses created In this section, also falls to 
provide adequate protection for would-be defendants as that term has also been held by courts to not require a 
specific intent to violate the law. E.g., Alvarez v. Joan of Arc, Inc., 658 F.2d 1217, 1224 (7*' Cir. 1981). 

2 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm 00455 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



450 


intent, culpability, or sometimes even negligence. Despite every intention to follow the law, 
even the most cautious citizen could be found guilty under such laws. Further, these types of 
criminal provisions do not effectively deter criminal activity because they do not require the 
defendant to have any notice of the law or the wrongful nature of his or her conduct. 

Third, NACDL objects to the inclusion of a criminal provision in S. 569 because there is no 
justification for why a "paperwork" violation, particularly a first-time violation, requires a 
criminal penalty. Criminal prosecution and punishment constitute the greatest power that a 
government routinely uses against its own citizens. As Harvard Professor Herbert Wechsier 
famously put It, criminal law "governs the strongest force that we permit official agencies to 
bring to bear on individuals."" This bill could result in a criminal conviction and, in some cases a 
term of imprisonment, for a person's failure to provide the proper paperwork. This is, quite 
simply, a punishment that does not fit the crime. A civil penalty would be more appropriate to 
address and effectively deter such conduct. In addition, whereas the criminal process is 
executed at the taxpayer's expense and often causes innocent employees to lose their jobs, 
civil enforcement can minimize those costs and produce financial benefits without 
guaranteeing business failure and job losses. 

In addition to our opposition to the inclusion of a criminal provision with weak mens rea 
protection in S. 569, NACDL is also troubled by provisions of S. 569 that would impose 
government-mandated reporting obligations on members of the legal profession. Moreover, 
we strongly oppose any obligation that would erode the attorney-client privilege or that would 
create a conflict between a lawyer's legal obligations and a lawyer's ethical obligations to his or 
her client. On these issues, we adopt the ABA's comments as set forth in their June 30, 2009 
letter. 

The injury inflicted by a single misguided act of overcriminalization is not limited to an 
individual defendant and his or her family, but rather it undermines our entire criminal justice 
system and public confidence therein. For all these reasons, NACDL opposes S. 569 and urges 
you to do the same. 


Respectfully, 


Cynthia Hujar Orr 

President, National Association of Criminal Defense Lawyers 


“ Herbert Wechsier, The Challenge of a Model Penal Code, 65 Harv. L. Rev. 1097, 1098 (1952). 
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Marc-Anthony Signorino 
Director 

Technology Policy 

August 11, 2009 


The Honorable Joseph Lieberman The Honorable Susan Collins 

Chairman Ranking Member 

Homeland Security and Homeland Security and 

Governmental Affairs Committee Governmental Affairs Committee 

United States Senate United States Senate 

Washington, DC 205 1 0 Washington, DC 205 1 0 

RE: S. 569, the “Incorporation Transparency and Law Enforcement Act” 

Dear Chairman Lieberman and Ranking Member Collins: 

The National Association of Manufacturers (NAM) — the nation's largest industrial trade 
association — shares Congress’ interest in assisting law enforcement agencies in identifying and 
prosecuting criminals who help fund crime and terrorism. At the same time, we are extremely 
concerned that the Incorporation Transparency and Law Enforcement Act (S. 569), which 
requires states to collect more information about owners of private corporations, would 
significantly expose the proprietary business strategies and information of privately-held 
businesses in the United States. 

S. 569 would require states to rewrite their business formation and associated record- 
keeping and reporting laws, as a condition of receiving federal homeland security grant funding. 
Specifically, the bill would require states to collect from privately-held corporations detailed 
personal information about any individuals who have control of or are entitled to company funds 
or assets. The proposed legislation does not contain any assurances or protections against the 
disclosure of the confidential or proprietary Information that would be required in the business 
formation documents. 

We are concerned that the lack of confidentiality safeguards in S. 569 would discourage 
the formation of new corporate entities for partnering or acquisition opportunities. For example, 
an existing business may form a new corporation to purchase an undervalued asset, to avoid 
alerting their competition to the opportunity. In order for the new acquisition to succeed, the 
confidentiality of the beneficial owners is critical; exposure of this ownership information could 
expose secret business strategy and hinder legitimate commerce. 

Maintaining confidentiality of potential business acquisitions is also important in 
maintaining America’s global competitiveness. While many of our trading partners have 
adopted new rules to fight money laundering that funds terrorism, S. 569 has much broader 
definitions and is far more intrusive than what other countries have done. 


Manufacturing Makes America Strong 

1331 Pennsylvania Avenue. NW • Washington, DC 20(K)4-1790 • (202)637-3072 • Fa.’t (202)637-3182 • msignorino@nam.org • www.nam.org 
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NAM also is concerned that S. 569 threatens the personal privacy of the beneficial 
owners of private businesses and their families. In the vast majority of states, corporate filing 
information is publicly accessible. As noted above, the bill contains no assurance or protections 
against the disclosure of confidential information. Consequently, the names and home addresses 
of private business owners and their families would be available to the general public, including 
corporate activists. 

In sum, as outlined above, NAM members believe that the disclosure provisions in S.569, 
as currently written, are overbroad and could have a negative impact on legitimate business 
activity and personal privacy. Thank you in advance for considering our concerns. 

Sincerely, 



Marc-Anthony Signorino 
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November 3, 2009 

The Honorable Joseph Lieberman 
Chairman 

Senate Committee on Homeland Security and Governmental Affairs 
340 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chaiiman Lieberman: 

As Co-Chairs of the Company Formation Task Force of the National Association of Secretaries of State (NASS), we are 
writing once again to express our opposition to S. 569, the Incorporation Transparency and Law Enforcement 
Assistance Act. With the Homeland Security and Governmental Affairs Committee (HSG AC) preparifig to hold another 
hearing on this bill on November 5, it is important that you are aware of the negative impacts of this legislation. Above 
all, S. 569 would impose an unfunded federal mandate on states, create additional, unnecessary' bureaucracy for states 
and businesses alike, and result in a myriad of unintended consequences that we fear would ultimately harm the business 
community throughout the U.S, 

In its current form, the bill requires states to collect and maintain beneficial ownership information from corporations 
and limited liability companies formed under their laws, and to provide this information to law enforcement upon 
receipt of a subpoena. This legislation transforms what is largely the minisreiial role of state agencies to one of oversight 
through the collection and processing of ownership information. Not only will this be a costly venture requiring states to 
fund the hardware, software, and staff to coUect, store, and make accessible such data, there will also be a considerable 
cost to educating the public. We do nor support such an expenditure of state resources, particularly during these difficult 
economic times, 

In addition to the hardship S. 569 would impose on states, we are deeply concerned about the effects of this proposed 
legislation on the tens of millions of legitimate, law-abiding Americans who conduct their business through corporations, 
'fhe disclosure requirements and secret access afforded to federal law enforcement may ultimately prove to be an 
affirmative disincentive to the creation of new businesses. 

lliere are better, state-based solutions that already exist. For the past two and a half years, NASS has been working with 
a number of other prominent organizations, including the Uniform Law Commissioners, the American Bar Association, 
the National Conference of State Legislatures and the International Association of Commercial Administrators, to 
develop options that support the goals of law enforcement without unnecessarily restructuring state governments into 
federal agencies and negatively impacting the business community. We believe state laws and proposals like the Uniform 
Law Enforcement Access to Entity Information Act are the more practical and effective means by which to adopt the 
Financial Action Task Force’s (FATF) recommendations for combating international money laundering, In addition to 
being state-based, these alternative approaches are simple to administer and do not seek to alter the role of the Secretary 
of State’s office as a registration agent without enforcement powers. 

As fellow public officials, we applaud the Committee’s efforts to ensure that our government is being proactive in 
combating money laundering and other financial crimes. Although we are strongly opposed to S. 569, we will continue 
to work with federal agencies and law enforcement to fight illegal activity related to the company formation process. 

Sincerely, 

Hon. ICIainc Marshall Hon. Ron ’Iliombui^h 

North Carolina Secretary of State Kansas Secretary of State 

NASS Company Formation Task f'orce Co-Chair NASS Company Fonnation Task t-'orce Co-Chair 

cc Senate Homeland Security and GovernmentiJ yXffairs Committee Members 


Hall of States, 444 N. Capitol Street, N.W., Suite 401, Washington, DC 20001 
(202) 624-3525 Phone (202) 624.3527 Fax www.nass.org 
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STAT E OF NEBRASKA 

JOHN A. GALE 
SECRETARY OF STATE 


November 4, 2009 

The Honorable Joseph !. Liebernian, Chairman 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
340 Dirkseii Senate Office Building 
Washington, DC 20510 

Dear Chairman Lieberman: 

I am writing to express opposition to S. 569, the Incorporation Transparency and Law 
Enforcement Assistance Act, which is scheduled for a hearing in your committee on Thursday, 
November 5. 

The purpose of the bill is to prevent people from exploiting U.S, corporations for criminal 
purposes, such as terrorism and money laundering. However, I believe the bill is extremely 
overbroad and would prove detrimental to the U.S. economy and to state agencies, such as the 
Office of the Nebraska Secretary of State, that are involved in the incorporation process. 

Begiiming with fiscal year 2012, S. 569 provides that each state tliat receives funding from the 
U.S. Department of Homeland Security must use an incorporation system that meets stringent 
requirements. Each application to form a corporation or limited liability company (LLC) must 
provide a list of each beneficial owner and must periodically update the list of beneficial owners. 
The state must provide beneficial ownership information on each coiporation or LLC in response 
to a civil or criminal subpoena or w'rittcn request from a federal agency on behalf of a foreign 
country. 

I fear the bill raises serious privacy concerns. Passage of the bill could discourage people from 
forming or investing in companies to the detriment of our economy, hi addition, the bill would 
create a paperwork burden on companies to provide the necessary information. 

Passage of the bill would place a staggering burden on the Nebraska Secretary ofState’s Office. 
The bill would change the basic function of the office from a ministerial role to one of collecting 
and processing ownership infoniiation, and scrutinizing that inforniation to a law enforcement 
standard that is beyond their qualification to judge. 

1 am naturally sympathetic to the law enforcement problems that S. 569 is attempting to deal 
with. However, 1 believe that banks through use of their Suspicious Activity Lists and the 
Internal Revenue Service are far more effective means of securing the de.sired infonnalion than 
the business entity registration process. Furthennore, I believe that stale laws and proposals 


P.O. Box 94608 
State Capitol, Suite 2300 
Lincoln, NE 68509-4608 
Phone 402-471-2554 
Fax 402-471-3237 
vvww.sos,.statc.ni*.u.s 
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similar to the Uniform Law Enforcement Access to Entity Infonnation Act proposed by the 
Uniform Law Commissioners can enhance law enforcement needs in this area, 

I respectftilly ask that the Committee on Homeland Security and Governmental Affairs refrain 
from further action on S.569, and continue to monitor the progress being made by the National 
Association of Secretaries of State, the National Conference of State Legislatures, and llie 
Uniform Law Commissioners toward an appropriate state-based response to the issues raised by 
S, 569. 
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Chamber of Commerce 

OTTHE 

United States of America 


R. Bruce Josten isis h street, n,w 

EXECUTIVE VICE PRESIDENT WASHINGTON, D.C. 20062-2000 

GOVERNMENT AFFAIRS 202/463-53 1 0 


October 1, 2009 


The Honorable Joseph Lieberman The Honorable Susan Collins 

Chairman Ranking Member 

Committee on Homeland Security and Committee on Homeland Security and 

Government Affairs Government Affairs 

United States Senate United States Senate 

Washington, DC 20510 W'ashington, DC 20510 

Dear Chairman Lieberman and Ranking Member Collins: 

The U.S, Chamber of Commerce, the world’s largest business federation representing 
more than three million businesses and organizations of every size, sector, a nd region, believes 
that strong corporate governance and capital formation are an important part of the foundation 
for a vibrant and growing economy. The Chamber also believes that strong homeland security 
policies are necessary for the safety and well being of the United States. 

The Chamber has serious concerns about S.569, the “Incorporation Transparency and 
Law Enforcement Act,” because the bill would federalize existing state corporate law, add 
another unnecessary layer of government that would weaken U.S. homeland security, stifle 
investment,and impose significant restrictions on private businesses. This legislation is another 
example of government attempting to go too far in regulating the American free enterprise 
system. 


Furthermore, the Chamber is concerned that the bill is being considered out of regular 
order. Traditionally, anti-money laundering measures have been under the jurisdiction of the 
Banking Committee, yet the bill to date has been under consideration in the Homeland Security 
and Government Affairs committee. Because of the bill’s broad impacts upon the United States 
economy, the Chamber urges that the consideration of S.569 goes through regular order. 

S.569 would require states to amend their corporate laws compelling detailed personal 
information of all beneficial owners of a non-public corporation or limited liability company to 
be publicly disclosed. This information would have to be updated annually. “Right to Know 
Laws” currently exist in almost all states, which require this private information to be made 
public. State eligibility for homeland security funding would be contingent upon these state 
corporate law amendments. 

Corporate law, within the United States, has been the domain of the states for more than 
1 50 years. This system has allowed for differing corporate and management structures that have 
created the foundation of the free enterprise system. S.569 would effectively federalize corporate 
law and create a one size fits all approach. This federalization could hamper capita! formation 
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and discourage entrepreneurialism during the worst economic crisis in the past 75 years, by 
placing a chilling effect on legitimate business activity. 

Corporate formation and changes go on continuously. Bedrocks of the American 
economy, such as Microsoft and Wal-Mart,started off as small businesses and grew into large 
ones creating untold wealth and thousands of jobs. Providing competition with information on 
who is behind a legitimate business transaction would put the United States at a competitive 
disadvantage in the international community. Further, requiring the home addresses of owners 
and then making that information public is completely unreasonable. This sort of requirement 
would merely inspire legitimate businesses to incorporate outside of the United States. 

By publicly disclosing beneficial ownership information at the moment of incorporation, 
entrepreneurs may be less likely to form businesses within the United States because of the 
potential dissemination of private information and legitimate business functions. 

S.569 could also create other unintended consequences including new and onerous 
recordkeeping requirements on states. While estimates vary by state, the national Association of 
Secretaries of State estimates that the cost of implementing S. 569 in California could be as high 
as $17.5 million dollars. As the legislation is currently written.the funding for the program 
would be siphoned from homeland security grant funding to the states. The Chamber believes 
that funding for this program should not be taken from police, fire fighters, EMT personnefand 
other first responders performing the critically important homeland security functions of the 
states. 


Because S.569 only applies to nonpublic corporations and limited liability corporations, 
many other forms of businesses are exempted from such disclosure regimes. It is unclear how 
S.569, by targeting only nonpublic and limited liability corporations, would stem money 
laundering or terrorist financing. Bad actors will not hesitate to exploit loopholes regarding 
other forms of business entities. 

Lastly, the stated goal of the legislation is to respond to the recommendations from the 
Financial Action Task Force (FATF) in 2006. The Chamber believes that the proposed mandates 
go beyond the requirements of FATF and encourage Congress to work with the private sector 
and states to develop an alternative. There are other proposals in the public domain that could 
better accomplish the goal of money laundering prevention without the harmful effects on all 
parties involved. 

Small and emerging businesses, which are often formed as nonpublic and limited liability 
corporations,a re the engine for economic growth and job creation in the United States. 
Accordingly, the Chamber urges you to oppose S.569 because it would create a chilling effect 
upon legitimate business activity and harm economic growth and job creation. 


Sincerely, 



R. Bruce Josten 


Cc: The Members of the United States Senate 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 


SECRETARY OF THE TREASURY 


The Honorable Christopher Dodd 
Chairman 

Committee on Banking, Housing and Urban Affairs 
United States Senate 
Washington, DC 20510 

Dear Senator Dodd: 

Thank you for your letter of September 22, 2009, inquiring about the Department of the 
Treasury’s efforts to enhance our government’s access to information regarding beneficial 
ownership of legal entities. Addressing the misuse of legal entities is key to our efforts to 
combat various forms of financial crime - including money laundering, terrorist financing, tax 
evasion, and sanctions evasion - as well as to protect the integrity of our financial system. 

As you indicate in your letter, enhancing access to beneficial ownership information is a global 
challenge. In our effort to develop a comprehensive approach to address this challenge. Treasury 
is collaborating with interagency partners in the law enforcement and regulatory communities, 
the Congress, state-based authorities, the private sector and our international counterparts. Our 
goal is to enhance the availability of beneficial ownership information of legal entities, while 
maintaining an open investment policy and refraining from actions that disadvantaging our 
nation’s economic prosperity. 

Our comprehensive approach for achieving this goal includes ongoing efforts to advance the 
following three fundamental objectives: 

• Make “beneficial ownership” information abont legal entities created in the United 
States available to law enforcement - Treasury is developing a proposal for federal 
legislation that: (i) encourages States to reform their entity creation laws to require the 
submission and availability of beneficial ownership information at the time of creation of 
the entity and throughout its existence; and (ii) introduces penalties to discourage the 
misuse of legal entities created in the United States. The legislative proposal will address 
these concerns and build upon the Uniform Law Enforcement Access to Entity 
Information Act approved by the National Conference of Commissioners for Uniform 
State Laws (NCCUSL). We will continue to work with the Congress, the law 
enforcement community. State-based authorities and the private sector in developing our 
legislative proposal, which we anticipate completing by year-end. 
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• Clarify and strengthen customer due diligence requirements for U.S. flnancial 
institutions with respect to the beneficial ownership of legal entity accountholders - 
We are developing guidance for financiai institutions to clarify when and how to identify 
and verify beneficial ownership as a necessary component of conducting customer due 
diligence of legal entity accountholders. We are currently working with the regulatory 
community to determine the form and content of that guidance. We will also continue to 
work with the regulatory and law enforcement communities and with industry in 
determining whether and, if so, how such due diligence requirements may need to be 
strengthened. 

• Clarify and facilitate global implementation of international standards regarding 
beneficial ownership - As you note in your letter, in 2003 the Financial Action Task 
Force (FATF) reviewed and updated its 40 recommendations for jurisdictions to 
implement appropriate countermeasures against money laundering. Two of those 
recommendations - Recommendation 5 and Recommendation 33 - specifically address 
beneficial ownership and have created implementation challenges for the overwhelming 
majority of jurisdictions around the world. As we move forward in addressing these 
beneficial ownership challenges in the United States, we are also working with our 
counterparts in the FATF to ensure that these standards evolve in a way that is achievable 
in a practical sense, as well as effective, and that our efforts are consistent with the 
evolving views and ongoing efforts of the international community. 

As always, we are grateful for your leadership on these issues and the continued support of the 
Congress as we move forward, 


Sincerely, 



Timothy F. Geithner 
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November 4,200 9 

The Honorable Senator Joseph I. Lieberman, Chairman 
The Honorable Senator Susan M. Collins, Ranking Member 
Senate Committee on Homeland Security and Governmental Affairs 
340 Dirksen Senate Office Building 
Washington, DC, 20510 

Re: Update to letter dated June 18, 2009 submitted in support of the S. 569, The Incorporation Transparency and 
Law Enforcement Act 

Dear Mr, Chairman and Ranking Member: 

In advance of the Hearing before the Homeland Security and Governmental Affairs Committee on November 5, 2009 
concerning Senate Bill 569, the Incorporation Transparency and Law Enforcement Assistance Act (S. 569), we are 
writing to express our support for the adoption of S. 569 as drafted, Incorporation transparency is an invaluable tool 
to (i) combat national and international crime and terrorism, (ii) hinder the financing thereof, and (iii) frustrate the 
ability of perpetrators to hide and benefit from the proceeds of their crimes. 

You may recall that several of the undersigned organizaBons submitted a letter to you in support of S, 569, dated 
June 18, 2009 (attached hereto for reference). The signatories hereto confirm or re-affirm the sentiments expressed 
in that letter. In the time that has elapsed since the June 18“' letter was delivered to you, however, we have 
become aware of some of the concerns that have been voiced by industry and at the state level with respect 
to this Bill, We would like to supplement the June IS* letter by identifying and responding to some of those 
concerns as follows: 

1 . Concern : S. 569 is trying to federalize state incorporation laws. 

Response : S. 569 does not require any state to enact any law with respect to corporations; it merely 
requires the states to add one more question to their existing incorporation forms and to make the 
information provided available to law enforcement upon presentation of a subpoena or summons. 
Federalization would be a fair charge if the bill required federal control of the corporate formation process or 
the incorporation determination, but no such requirements are part of the bill. Instead, the bill requires one 
additional piece of information to be collected regarding the beneficial owners of the corporations being 
formed to prevent the misuse of U.S. corporations by criminals and other wrongdoers within or outside of 
the United States. 

2. Concern : S. 569 will be contrary to "Right to Know" laws on the books in many states. 
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Response : Some states have chosen to put into place laws allowing public access to incorporation 
information, reflecting a decision by each such state l^islature to support a policy of general public access. 
Those la\ws are also subject to state interpretation, and may permit certain personal information to be kept 
nonpublic, if a state chooses that course of action. S. 569 does not preempt state law. To the contrary, S. 
569 expressly permits states to keep corporate beneficial ownership information non-public and limit access 
to such information to appropriate law enforcement authorities, 

3. Concern : S. 569 will make public information that is important to safeguard corporate strategy. 

Response : Again, S, 569 takes no position on the issue of public access and expressly permits states to 
keep corporate beneficial ownership information non-public and limit access to such information to 
appropriate law enforcement authorities. To the extent that some states choose to make such information 
public, corporations should have no cause for concern if any strategies revealed do not break federal or 
state laws. We should not permit corporate secrecy to be used as a shield to hide corporate misconduct. 

4. Concern : Implementation of S. 569 at the state level will be a costly burden on states. 

Response : Beneficial ownership information can be collected via existing electronic incorporation methods 
and stored in existing electronic databases. Alternatively, such information can be obtained by adding the 
relevant question and space for a response on existing paper incorporation forms. Still another approach 
would be for a state to add one additional piece of paper to the exiting form requesting beneficial ownership 
information which would not be included in the publicly available information. It is important to note that 
while incorporation information may be a matter of public record in many states, states do charge a variety 
of fees for collecting such information and for supplying such information to the public upon request, and 
these fees are always subject to change. Only a portion of this information is reproduced by the states free 
of charge. States use these fees to either underwrite or offset the cost of their incorporation activities and in 
some oases as a source of additional revenue. For example, according to the 2007 Annual Report from the 
Division of Corporations, the Division’s operating expenses for 2007 totaled $12 million, while the Division's 
revenue exceeded $700 million. Furthermore, the Bill provides for any initial start-up costs and the cost of 
any ongoing management to be sourced from the states’ allocated Homeland Security monies, 

We appreciate your considered attention to the Incorporation Transparency and Law Enforcement Assistance Act. 
We encourage you to focus on providing law enforcement with the tools needed to effectively fight crime and the 
criminals that rely, as a matter of course, on the lack of incorporation transparency to shield both the nature and 
extent of their crimes as well as their personal involvement in those crimes. 

Sincerely, 

Charlie Cray, Director, Center for Corporate Policy 

Robert S. McIntyre, Director, Citizens for Tax Justice 

Constance Brookes, Executive Director, Friends Fiduciary Corporation 

Raymond Baker, Director, Global Financial Integrity 

Corinna Gilfillan, Global Witness 

Bea Edwards, International Program Director, Government Accountability Project 
Marie Dennis, Director, MaryKnoll Office for Global Concerns 
Jo Marie Griesgraber, Executive Director, New Rules for Global Finance 
Gawain Kripke, Director, Policy and Research, Oxfam America 
Todd Tucker, Research Director, Public Citizen's Gtobal Trade Watch 
Sarah Lewis, Executive Director.Tax Justice Network USA 

Nicole Tichon, Federal Tax and Budget Reform Advocate, U.S. Public Interest Research Groups {U.S. PIRG) 

Jon Adler, National President, Federal Law Enforcement Officers Association 


CC: The Honorab le Timothy F. Geithner, Secretary, Department of the T reasury 
The Honorable Peter R. Orszag, Director, Office of Management & Budget 
The Honorable Max Baucus, Chairman, Senate Committee on Finance 

The Honorable Charles B. Rangel, Chairman, House of Representatives Committee on Ways and Means 
Committee 


VerDate Nov 24 2008 


09:05 Apr 19,2011 


Jkt 051788 PO 00000 


Frm 00467 Fmt 6601 


Sfmt 6601 


P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



462 


MX iustice tiptwork i;SA 


■ 


CertgrFori 

iUDItllil 





Citizens for 
T6x Justice 


R fiir 

KIMm! I tiicnir*' 


l^^^mSOVERNMENT'ACCaUNTABIUITY* PROJECT 


FRIENDS F!1>1*€1ART 


June 18, 2009 

The Honorable Senator Joseph 1. Lieberman, Chairman 
The Honorable Senator Susan M. Collins, Ranking Member 
Senate Committee on Homeland Security and Governmental Affairs 
340 Dirksen Senate Office Building 
Washington DC, 20510 


Dear Mr. Chairman and Ranking Member: 

We the undersigned write to express our support for Senate Bill 569, the Incorporation 
Transparency and Law Enforcement Assistance Act. 

It is clear that implementing the provisions of this legislation will help law enforcement stop 
the misuse of U.S. corporations for tax fraud, money laundering, terrorist financing and 
other illicit financial transactions. Equally crucial will be to bring the United States in line 
with international standards of transparency. 

Practitioners in offshore jurisdictions accuse the United States of demonstrating hypocrisy 
by calling for compliance with international standards to combat money laundering, terrorist 
financing, and tax evasion while failing to meet those standards itself. Cayman, Bahamas, 
BVI and other tax havens cite Delaware, Nevada, Wyoming, and other states for failing to 
comply with international standards requiring the collection of beneficial ownership 
information for the companies formed under their laws. 

The Financial Action Task Force on Money Laundering (FATF) issued a report in 2006 
criticizing the United States for its failure to comply with a FATF standard requiring countries 
to obtain beneficial ownership information for the corporations formed under their laws. The 
United States, to this day, remains non-compliant. 
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The FATF is an inter-governmental body whose purpose is the development and promotion 
of policies, both at national and international levels, to combat money laundering and 
terrorist financing. It is the leading international anti-money laundering body in the world. 
FATF Members and Associate Members include a number of nations commonly regarded as 
secrecy jurisdictions or tax havens. 

In order for the United States to obtain international cooperation from other jurisdictions for 
combating tax evasion, money laundering and terrorist financing, it is essential for it to be 
seen as compliant with international standards of transparency. Enacting the Incorporation 
Transparency and Law Enforcement Assistance Act would ensure that the United States 
meets its commitment to comply with FATF anti-money laundering standards, and would 
restore a critical measure of credibility in its international stature. 


Sincerely, 


Charlie Cray, Director, Center for Corporate Policy 

Robert S. McIntyre, Director, Citizens for Tax Justice 

Constance Brookes, Executive Director, Friends Fiduciary Corporation 

Raymond Baker, Director, Global Financial Integrity 

Corinna Gllfillan, Global Witness 

Bea Edwards, International Program Director, Government Accountability Project 

Marie Dennis, Director, MaryKnoll Office for Global Concerns 

Jo Marie Griesgraber, Executive Director, New Rules for Global Finance 

Gawain Kripke, Director, Policy and Research, Oxfam America 

Todd Tucker, Research Director, Public Citizen's Global Trade Watch 

Sarah Lewis, Executive Director,Tax Justice Network USA 


CC; The Honorable Timothy F. Geithner, Secretary, Department of the Treasury 
The Honorable Peter R. Orszag, Director, Office of Management & Budget 
The Honorable Max Baucus, Chairman, Senate Committee on Finance 
The Honorable Charles B. Rangel, Chairman, House of Representatives Committee on 
Ways and Means Committee 


VerDate Nov 24 2008 09:05 Apr 19, 201 1 Jkt051788 POOOOOO Frm 00469 Fmt6601 Sfmt 6601 P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



464 


Post-Hearing Questions for the Record 
Submitted to the Honorable David S. Cohen 
From Senator Carl Levin 

“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


1 , Since the hearing, media reports have continued to identify U.S. corporations with 
hidden owners engaged in wrongdoing. For example, one New York corporation, Assa 
Corp., which was the record owner of a New York skyscraper and collected millions of 
dollars in rent, is alleged to have been secretly owned by the Alavi Foundation which 
allegedly funneled those millions of dollars to Iran. In Florida, a U.S. lawyer is alleged 
to have conducted a Ponzi scheme in which be allegedly siphoned off as much as $1 
billion in investor money, used the money in part to purchase real estate, and formed 
dozens of U.S. corporations to hide his ownership of those real estate parcels. 

(a) Are these the types of cases whose investigation by law enforcement would be 
assisted if States had beneficial ownership information for U.S. corporations in their 
files? 

Yes, Treasury strongly believes that law enforcement would be assisted if beneficial 
ownership for U.S. legal entities were available to law enforcement upon appropriate 
request. 

(b) Are these the types of cases where, if a person lied on a state incorporation form 
about the beneficial owner of a relevant U.S. corporation, that false information 
might nevertheless be useful to prosecutors attempting to establish criminal intent? 

Yes, we understand that false beneficial ownership information would nonetheless be 
useful to law enforcement in investigations involving legal entities. Proposed 
Administration Amendments to S. 569 would attach criminal and civil penalties for 
knowingly providing false information. 

(c) Would the collection of beneficial ownership information for U.S. eorporations 
enable U.S. law enforcement to provide useful assistance to our foreign partners 
investigating wrongdoing by U.S. corporations acting outside of the United States? 

Yes, there is no question that the collection of meaningful beneficial ownership 
information would provide useful assistance to our foreign partners investigating U.S, 
legal entities. 
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2, The Department of Justice and Department of the Treasury’s prepared testimonies 
states that the Administration believes that “S. 569 should not authorize states to draw 
from the State Homeland Security Grant program to defray the costs of 
implementation.” Each of you also testified at the hearing that the Department of 
Justice and the Department of Treasury favor requiring States to request beneficial 
ownership information for the corporations formed under their laws, and oppose 
imposing this legal obligation on the States as an unfunded mandate. Please identify 
funding sources that the Department of Justice and Department of Treasury support 
being made available to the States to carry out S. 569. 

Treasury is not in a position to identify a specific source of funds to support the 
implementation of this legislation. 

3. The Department of Justice’s prepared testimony states: “the Administration 
recommends eliminating the expansion of anti-money laundering obligations to 
company formation agents ~ a significant administrative and regulatory burden — in 
favor of broader civil and criminal federal liability for noncompliance.” 

The Department of Treasury’s prepared testimony states; “S.569 should not attempt to 
regulate company formation agents under the Bank Secrecy Act, but instead should 
establish clear and significant federal criminal and civil liability for persons who fail to 
provide accurate beneficial ownership information as required by law.” 

(a) Do Recommendations 5 and 12(d) of the Financial Action Task Force on Money 
Laundering (FATF) call on FATF members to require their formation agents to 
exercise due diligence and know their customers prior to forming corporations for 
them? 

Yes, FATF Recommendation 12(e) requires that customer due diligence and record- 
keeping requirements set out in Recommendation 5 apply to Trust and Company Service 
Providers (TCSP). The extension of FATF customer due diligence and record keeping 
requirements and other AML obligations to gatekeepers do not effectively address the 
money laundering and terrorist financing risk associated with the misuse of legal entities 
unless the use of a gatekeeper to incorporate is required. Few if any jurisdictions globally 
require this. Further, the extension of these obligations to gatekeeper would raise 
significant legislative and political challenges to the U.S. as well as many other 
jurisdictions. 

(b) 'Would the United States be in compliance with those FATF recommendations if 
it did not require formation agents operating within the United States to exercise 
due diligence and know their customers prior to forming U.S. corporations for 
them? 

Compliance with Recommendation 12 requires anti-money laundering regulation of 
casinos, real estate agents, dealers in precious metals and stones, lawyers, accountants 
and TCSPs. The U.S. has extended BSA regulations to casinos and dealers in precious 
metals and stones but not to the other categories listed above. Even if the BSA were 
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extended to TCSPs by requiring that they conduct due diligence and know their 
customers prior to forming U.S. corporations, the U.S. would not be compliant with 
Recommendation 12 because the U.S. does not extend AML obligations to real estate 
agents, lawyers or accountants. 

(c) The European Union’s 2005 Third Money Laundering Directive directed its 27 
member nations, as of 2007, to require their formation agents to exercise due 
diligence and know their customers before forming corporations for them. Has this 
requirement disrupted corporate formation or the investment of capital within the 
European Union? 

Treasury does not have access to statistics regarding the impact of the 3rd EU Money 
Laundering Directive on corporate formation or investment in the European Union. 
However, it is not clear that there has been any significant impact on company formation 
and investment of capital within the EU as a result of this requirement because, among 
other reasons, the EU 3rd AML Directive does not require the use of a TCSP to form a 
corporation. 

(d) If the 27 European Union nations impose an anti-money laundering obligation 
on their formation agents requiring them to know their customers, but the United 
States does not, is it likely that more wrongdoers will attempt to use U.S. formation 
agents? 

It is possible that the extension of AML obligations to TCSPs in the European Union may 
result in more illicit actors attempting to form U.S. legal entities with or without a 
formation agent. It is also possible that the extension may have no impact because illicit 
actors are not required to use a TCSP to form a legal entity in any of the European Union 
member states. It is clear that while requiring a regulated intermediary to create legal 
entities is one way to address this problem, there are few jurisdictions that require the use 
of an intermediary, and there are other ways in which meaningful beneficial ownership 
information can be collected and maintained. 
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Post-Hearing Questions for the Record 
Submitted to the Honorable David S. Cohen 
From Senator Thomas R. Carper 

“Business Formation and Financial Crime; Finding a Legislative Solution” 
November 5, 2009 


1 . Is Finding #10 in S. 569 which states that “all countries in the European Union are 
required to identify beneficial owners of the corporations they form” an accurate 
statement? 

No, finding #10 in S. 569 is not an accurate statement. The EU 3rd Money Laundering 
Directive (MLD) has been enacted in most EU jurisdictions. The Directive requires 
collection and verification of beneficial owners by Trust and Company Service Providers 
(TCSPs) and other gatekeepers, but not by chartering authorities. In most jurisdictions, 
individuals can choose to by-pass a TCSP and file directly with the chartering authority. 
Individuals are generally not required to give the name(s) of the beneficial owner(s) if they 
file directly with a chartering authority. 

2. Please provide a list of all FATF member countries that have been deemed by the FATF 
to be in full compliance with FATF Recommendation #33. 

Italy is the only FATF member to be rated fully compliant with Recommendation 33, and 
Italy was one of the first countries to be assessed in the 3rd round. As a result of this poor 
compliance track record, the FATF has prioritized improving compliance with 
Recommendation 33 because of the growing awareness of the importance of these issues in 
combating all forms of financial crime and the G20s call for greater transparency in the 
financial system. 

3. As currently drafted, S. 569 calls for beneficial ownership information to be provided 
upon receipt of a civil or criminal subpoena or summons from a relatively broad group 
of state and federal government agencies and legislative bodies. Would the 
Administration agree that it would represent great progress in the fight against 
international terrorism, tax fraud and money laundering while allaying many privacy 
concerns if aceess to certain owner information were limited solely to federal law 
enforcement agencies? 

The Administration does not agree that limiting access to federal law enforcement is the best 
approach. This would likely increase the burden on federal law enforcement, because State 
law enforcement agencies likely would request information through their federal 
counterparts. State law enforcement agencies have significant investigative jurisdiction and 
interest in combating financial crime, including through the use of beneficial ownership 
information with respect to suspect legal entities. 
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4 . For the record, do you agree that the “records contact” and “responsible individual” as 
defined in NCCUSL’s Uniform Law Enforcement Access to Entity Information Act (the 
“Uniform Law”) are required to be natural persons? Do you agree that the Uniform 
Law prohibits the “responsible individual” from being a nominee? 

Under NCCUSL’s Uniform Law, both the “records contact” and the “responsible individual” 
are required to be an individual, i.e., a natural person. 

We believe that it would be very unlikely that a nominee (in the sense of someone designated 
for the purpose of masking the identity of another) would be able to satisfy NCCUSL’s 
definition of records contact or responsible individual, and understand that it was the 
intention of the Uniform Law drafting committee that the definition would preclude a 
nominee from satisfying the definition. Regardless of how the definition of records contact 
and responsible definition are interpreted, they do not purport to be definitions of beneficial 
owner. Therefore, if we are committed to requiring the disclosure of beneficial ownership in 
the company formation process, the NCCUSL approach will not achieve this. 

5 . Some witnesses have raised concerns about the problem of “tipping off’ in the current 
NCCUSL proposal. If the “records contact” and “responsible individual” were subject 
to civil or criminal penalties in a “tipping off’ scenario would this help to address some 
of these concerns? 

Yes, adding civil or criminal penalties in a “tipping off’ scenario in the current NCCUSL 
proposal would help address some of these concerns. 

6. During our recent bearing, several members of the Committee urged the 
Administration to seek out the input and advice of a broad group of businesses, 
entrepreneurs, investors and shareholders as it seeks to refine its position on S. 569 and 
better define “beneficial ownership”. Please provide a sample listing of the groups 
and/or types of individuals that the Administration will consult during this process. 

Please see the attached list of stakeholders Treasury has consulted since the November 
hearing. 
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Consulted Entity 

NCCUSL/ American Bar 

Association 

Koch Companies Public 

Sector, LLC 

{See US Chamber of 

CammErcp.) 

National Association of 

Manufacturers 
(See: US Chamber of 

■Cammetcai 

National Venture Capitalists 

Association 

National Federation of 
Independent Businesses 


CbhsultediEntity 

Secretary of State: Delaware 

Secretary of State; 

Connecticut 

Secretary of State; Maine 

Secretary of State; Nevada 

National Association of 
Secretaries of States 

Secretary of State: Wyoming 

Secretary of State: Nebraska 

Secretary of State; Florida 

US Chamber of Commerce 

US Chamber of Commerce 
(FoIIow-ud Call) 

Small Business Association 
Office of Advocacy 

CT Corp. 

Wiley Rein LIP 

( See: a] 
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Post-Hearing Questions for the Record 
Submitted to the Honorable David S. Cohen 
From Senator Susan M. Collins 

“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


1 . Some proponents of S. 569 argue that its enactment would ensure that the United States 
is in compliance with international agreements on anti-money laundering. Specifically, 
proponents point to Recommendation 33 of the Financial Action Task Force, which 
states that “[c]onntries should ensure that there is adequate, accurate and timely 
information on the beneficial ownership and control of legal persons that can be 
obtained or accessed in a timely fashion by competent authorities.” Yet, it is my 
understanding that the majority of European Union nations do not require the 
disclosure of beneficial ownership to incorporate. Indeed, after much consideration, the 
United Kingdom (UK) expressly declined to mandate beneficial ownership disclosure 
because its officials determined that the disadvantages outweighed the benefits of doing 
so. In the final analysis, UK officials concluded that criminals would not provide 
accurate information and that beneficial ownership is simply too difficult to define 
precisely. Would the concerns of UK officials not be applicable in the United States? 

The issues raised by the U.K, authorities are serious ones that the U.S, must also address in 
order to have an effective and workable solution. These are concerns the Administration took 
into consideration in drafting amendments to S. 569. 1 testified last November that there is no 
perfect solution to this problem and that no legislation will completely prevent illicit actors 
from abusing legal entities. Nonetheless, the Administration believes that the steps we are 
proposing to take will have a demonstrable impact. 

Since the UK report referred to above was issued, the UK has enacted new legislation 
complying with the EU 3rd Money Laundering Directive that defines beneficial ownership 
and requires all financial institutions and company formation agents (among others) to collect 
beneficial ownership information for their customers. 

Since I testified last November, Treasury, in close collaboration with DOJ, drafted 
amendments to S. 569 to address five key issues, including the definition of beneficial 
ownership. The Administration attempted to address the concerns regarding the definition of 
beneficial ownership through a precise definition that is applicable to small and large legal 
entities. The Administration’s proposal also includes federal penalties for criminals that 
provide false information. 
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Post-Hearing Questions for the Record 
Submitted to the Honorable David S. Cohen 
From Senator John Ensign 

“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


1. You have testified about the importance of law enforcement having access to beneficial 
ownership information as a critical tool in the fight against financial crime. Yet you 
have expressed some concern with the bill that is the subject of this hearing. 

(a) Is it the Administration’s view then that this Committee should wait until 
Treasury and Justice formally propose their revisions to this legislation before 
moving on this legislation? 

Yes. 

2. National Security Letters require businesses to produce specified records to federal 
officials in national security investigations. In 2006, for example, the FBI’s issued more 
than 50,000 national security letters. 

(a) Have National Security Letters been a useful tool in fighting terrorist financing? 
We defer to law enforcement on the utility of NSLs in combating terrorist financing. 

(b) S. S69’s stated purpose is to assist law enforcement in detecting, preventing, and 
punishing terrorism, money laundering, and other misconduct involving United 
States corporations. Have National Security Letters been used to get some of the 
same information that S.569 attempts to obtain? 

Regardless of the legal process or investigative authority employed, the lack of accurate 
beneficial ownership information remains a significant impediment to law enforcement 
investigations. 
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Post-Hearing Questions for the Record 
Submitted to Jennifer Shasky 
From Senator Carl Levin 

“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


1 . Since the hearing, media reports have continued to identify U.S. corporations with 
hidden owners engaged in wrongdoing. For example, one New York corporation, 
Assa Corp., which was the record owner of a New York skyscraper and collected 
millions of dollars in rent, is alleged to have been secretly owned by the Alavi 
Foundation which allegedly fiinneled those millions of dollars to Iran. In Florida, 
a U.S. lawyer is alleged to have conducted a Ponzi scheme in which he allegedly 
siphoned off as much as $ 1 billion in investor money, used the money in part to 
purchase real estate, and formed dozens of U.S. corporations to hide his 
ownership of those real estate parcels. 

(a) Are these the types of cases whose investigation by law enforcement would be 
assisted if States had beneficial ownership information for U.S. corporations 
in their files? 

(b) Are these the types of cases where, if a person lied on a state incorporation 
form about the beneficial owner of a relevant U.S. corporation, that false 
information might nevertheless be useful to prosecutors attempting to 
establish criminal intent? 

(c) Would the collection of beneficial ownership information for U.S. 
corporations enable U.S. law enforcement to provide useful assistance to our 
foreign partners investigating wrongdoing by U.S. corporations acting outside 
of the United States? 

2. The Department of Justice and Department of the Treasury’s prepared testimonies 
states that the Administration believes that “S. 569 should not authorize states to 
draw from the State Homeleind Security Grant program to defray the costs of 
implementation.” Each of you also testified at the hearing that the Department of 
Justice and the Department of Treasury favor requiring States to request 
beneficial ownership information for the corporations formed under their laws, 
and oppose imposing this legal obligation on the States as an unfimded mandate. 

Please identify funding sources that the Department of Justice and Department of 
Treasury support being made available to the States to carry out S. 569. 

3. The Department of Justice’s prepared testimony states: “the Administration 
recommends eliminating the expansion of anti-money laundering obligations to 
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company formation agents — a significant administrative and regulatory burden — 
in favor of broader civil and criminal federal liability for noncompliance.” 

The Department of Treasury’s prepared testimony states; “S.569 should not 
attempt to regulate company formation agents under the Bank Secrecy Act, but 
instead should establish clear and significant federal criminal and civil liability for 
persons who fail to provide accurate beneficial ownership information as required 
by law.” 

(a) Do Recommendations 5 and 12(d) of the Financial Action Task Force on 
Money Laundering (FATF) call on FATF members to require their formation 
agents to exercise due diligence and know their customers prior to forming 
corporations for them? 

(b) Would the United States be in compliance with those FATF recommendations 
if it did not require formation agents operating within the United States to 
exercise due diligence and know their customers prior to forming U.S. 
corporations for them? 

(c) The European Union’s 2005 Third Money Laundering Directive directed its 
27 member nations, as of 2007, to require their formation agents to exercise 
due diligence and know their customers before forming corporations for them. 
Has this requirement disrupted corporate formation or the investment of 
capital within the European Union? 

(d) If the 27 European Union nations impose an anti-money laundering obligation 
on their formation agents requiring them to know their customers, but the 
United States does not, is it likely that more wrongdoers will attempt to use 
U.S. formation agents? 


Responses to these Questions for the Record were not received at time of printing. 
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Post-Hearing Questions for the Record 
Submitted to Jennifer Shasky 
From Senator Thomas R. Carper 

“Business Formation and Financial Crime: Finding a Legislative Solution” 

November 5, 2009 


1 . You testified that beneficial ownership information should be held within the 
State of incorporation and not mandated to be held by the State. 1 agree. But I 
am wondering how this would apply to the majority of small businesses and non- 
profit legal entities that are self-represented - meaning their physical address 
within the State is their registered office and they do not currently have a 
relationship with a third party such as a lawyer, accountant or registered agent? 
Would it be acceptable for this information to be held by a representative, 
member, or employee of the entity itself? If not and it were required to be held by 
a third party - presumably for a fee - wouldn’t this essentially function as an 
unfunded mandate on every small, incorporated business in the country? 


Responses to these Questions for the Record were not received at time of printing. 
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Post-Hearing Questions for the Record 
Submitted to Jennifer Shasky 
From Senator Susan M. Collins 

“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


1 . In your written testimony, you state that the Obama Administration believes that S. 569 is 
an important step in the right direction and provides an important platform to address the 
need for greater transparency in corporate formation. You also state, however, that the 
Administration would like S. 569 to be modified in several respects. In particular, you 
point to the ambiguity in, and breadth of, the definition of “beneficial ownership” and 
express interest in working with this Committee to “amend and further refine that 
definition.” The lack of precision in this definition is especially problematic for the 
business community. What are the Administration’s suggestions for refining the 
definition of “beneficial ownership?” 


Responses to these Questions for the Record were not received at time of printing. 
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Post-Hearing Questions for the Record 
Submitted to David H. Kellogg 
From Senator Susan M. Collins 

“Business Formation and Financial Crime; Finding a Legislative Solution” 
November 5, 2009 


1. S. S69 would require the States to collect and maintain beneficial ownership information 
on non-public corporations and limited liability companies (LLCs). Yet, almost two million 
corporate entities are formed each year in the United States, and many of them are publicly 
traded, non-profit, or limited liability partnerships not covered by this legislation. Extending 
coverage to such entities, however, would further exacerbate the concerns raised by the business 
community and the States about S. 569. Given this loophole, will this bill adequately prevent 
money laundering, tax evasion, and terrorist financing? Are there alternative approaches that 
would provide law enforcement with access to the data that they need without the serious cost to 
businesses and State governments? 

For this legislation to have the desired effect, it would need to apply to all forms of 
United States business entities. Many businesses formed within the United States are public 
companies, non-profits and limited liability partnerships while S.569 only applies to nonpublic 
corporations and limited liability corporations. It is therefore unclear how S.569, with such a 
limited and narrow scope, would help stem money laundering or terrorist financing. Bad actors 
will not hesitate to exploit these gaps, leaving only legitimate businesses with the burdens of 
compliance. 

There are also significant problems with the public nature of the required disclosures, 
considering the Right to Know Laws that currently exist around the country. By publicly 
disclosing beneficial ownership information at the moment of incorporation, entrepreneurs would 
be less likely to form businesses within the United States because of the potential dissemination 
of private information and its impact on legitimate business functions. Additionally, angel 
financing, a critical form of liquidity for start-up firms will be adversely impacted by the passage 
of this legislation. 

The bill lacks a clear-cut definition of beneficial owner that can be understood and 
applied by lawyers, let alone by the common business person like me. The definition is overly 
broad in its breadth and scope to the extent that it may be impossible for a business to comply 
with a standard that can be subjectively interpreted. Simplifying the definition would strengthen 
the legislation, because it would be easier for the business community to comply, and 
consequently easier to enforce. 

The U.S. Department of Treasury also stated something similar during their comments at 
the November 5 hearing. 

“ Under S. 569 as currently drafted, the ambiguity and breadth of the definition of beneficial 
ownership, coupled with burdensome disclosure requirements, makes compliance uncertain, 
time-consuming and costly. The definition and application of beneficial ownership information 
requirements should be sufficiently straightforward and simple in application to work for the full 
range of covered legal entities -from small, start-up businesses to large, complex legal entities... " 

In addition to the definitional concerns, we should note the Treasury Departmenf s 
objection to the funding source for S. 569. This is an issue that has prompted strong expressions 
of concern from public safety organizations, such as the International Association of 
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Firefighters, This highlights that there are concerns about the current bill from divergent quarters 
ranging from the business community, the Treasury Department, union officials and first 
responders. 

To address your second question, there are plenty of ways to approach this problem in a 
more effective way. Legitimate businesses have no issue complying with reasonable and effective 
measure that crack down on illegal activity. During the hearing there was a lot of discussion 
about providing law enforcement with a “string to pull on”. With that said, 1 would like to 
propose the following. 

A system can be developed that would give law enforcement what it needs while 
avoiding the adverse impact Senator Bennett discussed on the competitiveness of U.S. business. 
This system might have the following features: 

• Adopt a workable definition of who is behind a company in the sense of controlling 
ownership, rather than “beneficial ownership” by ensuring that law enforcement has 
access to the identity of: 1) the person with the single largest voting interest in an entity; 
and 2) someone involved in the day -to-day operations of the company. It may be a 
single person or two separate people. 

• The party or parties identified above would provide a government-issued, photo ID with a 
document agent — not the state. The document agent could be the company itself if it has 
a physical presence in the United States or for companies without United States 
operations, they could use a registered agent. The state would merely access the name or 
names of the people described above through the document agent holding the 
identification documents. 

• Access to these documents held by the document agent would be restricted to law 
enforcement operating in the course of a criminal investigation. The document agents 
would be subject to penalties if they did not have the required documents on the key 
personnel, and they would also be subject to penalties for tipping the key people off about 
any requests made by law enforcement. The document agents would of course also be 
responsible for ensuring that they kept current copies of the documents. 

You may recall that much of the testimony concerned the use of shell companies as the 
preferred vehicle for criminals to conduct illegal activities and conceal their identities. With this 
in mind, there should also be some common sense exceptions for entities about which substantial 
information is already readily available and where there are plenty of existing “strings to 
pull.” Some sensible exceptions should include: 

1 . Regulated Entities: Banks, Investment and Trust Companies or any entity 
operating on a registered exchange. 

2. Government Contractors 

3. Companies with greater than 50 shareholders 

4. Operating Company Exemption - for companies with real operations (and their 
affiliates and subsidiaries) if the operating company has 

a) a physical location in the United States. 

b) 20 Employees or more 

c) at least $10 million in annual revenue. 

Such a system would have the added benefit of greatly reducing the costs imposed on 
states to develop a reasonable system of 
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2. Small businesses are the engine of the nation 's economy. They are certainly central to the 
economy of Maine. In your written testimony, you describe a number of the burdens that S. 569 
would impose on entrepreneurs and small business owners and the likely negative effect on 
corporate formation at a difficult time for the economy. These burdens include, among other 
things, increased regulation, excessive paperwork, significant compliance costs, and the loss of 
proprietary information and privacy. Nevertheless, lam equally concerned that terrorists and 
criminals have been using business entities to evade taxes, launder money, and finance 
terrorism. What steps do you think businesses can, and should, take to increase transparency? 

We are equally concerned that terrorists and criminals have been using business entities 
to evade taxes, launder money and finance terrorism. These criminal actors hurt legitimate 
business, and more importantly ignore the laws of our great country. While we recognize there is 
a problem and seek to find a solution, we merely disagree with the approach proposed in S.569. 
Considering this, I would like to review S.569 in terms of international business competition, 
because as you stated above, it is critical to our economy that we get this right. 

When operating in the competitive environment, businesses seek to control the disclosure 
of sensitive information. For instance, it is a perfectly legitimate business practice to protect 
trade secrets. This is true for my company or any business to ensure that the company can benefit 
from the first movers’ advantage, as we seek to develop markets. 

These companies are not interested in breaking the law; they are interested in being a 
competitive, effective force in their industry. By passing S. 569, small and other private 
companies will be placed at a competitive disadvantage in relation to their public company 
counterparts, partnerships, sole proprietorships and even foreign competitors. Further, all U.S. 
companies would operate at a competitive disadvantage to the international community, because 
international competitors could use this signaling information to block or bid up legitimate 
investment. 

Venture capital firms invest in new product lines and small companies and form a vital 
cog in the formation of capital for small businesses. However, this financial backing, sometimes 
known as angel financing, is undisclosed, so as to prevent market signaling. Nevertheless, these 
financing vehicles would now have to be publically disclosed, potentially cutting off start up 
financing for small businesses that account for 80% of the job growth in the United States. 

Competitors could also use this information to intimidate investors out of investing in a 
particular company. If this private information is publically disclosed, what is to stop competition 
from filing lawsuits against particular beneficial owners? This could also be done through the 
work of activists groups devoted to intimidating legitimate capital formation. 

It should also be noted that job creation is driven by small businesses particularly in the 
early stages of a recovery. The Small Business Administration estimated that 1 .6 million of the 
1 .7 million jobs created in 2002-03, after our last recession, were done by firms with 20 
employees or less. By adversely impacting small businesses, S.569 has the potential to be a jobs 
killer. 


Considering all the problems with the current legislation, I would recommend that the 
appropriate government agencies reach out to the business community and craft a reasonable path 
forward to solve this important problem. My suggestions from the first question would be an 
excellent starting point. 
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Post-Hearing Questions for the Record 
Submitted to Kevin L. Shepherd 
From Senator Cari Levin 

“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


1 . During your testimony at the hearing, you referenced the FATF anti-money 
laundering review of the United Kingdom, You stated: “In 2007, the mutual 
evaluation report prepared by FATF on the United Kingdom admitted that the 
definition of beneficial ownership is incapable from a law interpretation 
standpoint of precise definition as a matter of law.” 

Wasn’t it the United Kingdom, rather than FATF, that made that criticism of the 
definition of beneficial ownership? 

In discussing the Third Mutual Evaluation Report for the United 
Kingdom of Great Britain and Northern Ireland dated June 29, 2007 
prepared by FATF, I inadvertently indicated that FATF has 
expressed a sentiment that beneficial ownership is not capable of 
precise definition. As my written statement indicated, however, this 
sentiment was expressed by United Kingdom authorities, not by the 
FATF. This sentiment was set forth in the Third Mutual Evaluation 
Report at Paragraph 1132 on page 234 in the context of summarizing 
a report prepared by consultants engaged [presumably by United 
Kingdom authorities] in 2002. Accordingly, my testimony hereby 
revised to conform it to my written testimony. 

2. In the FATF mutual evaluation you cited, FATF found the United Kingdom to be 
only partially compliant with its recommendations due to the failure of U.K. laws 
to require beneficial ownership information, explaining as follows: 

• “While the investigative powers are generally sound, there are not 
adequate measures in place to ensure that there is adequate, accurate and 
timely information on the beneficial ownership and control of legal 
persons that can be obtained or accessed in a timely fashion by competent 
authorities. 

• Information on the companies’ registrar pertains only to legal 
ownership/control (as opposed to beneficial ownership) and is not verified 
and is not necessarily reliable.” 

(a) Do you agree that FATF recommends that its member countries obtain 
beneficial ownership information for the corporations formed under their 
laws? 
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Recommendation 33 states, in part, that “[c]ountries should ensure 
that there is adequate, accurate and timely information on the 
beneficial ownership and control of legal persons that can be obtained 
or accessed in a timely fashion by competent authorities.” “Legal 
persons” includes corporations under the Forty Recommendations. 
Recommendation 33 suggests to me that countries need to ensure that 
beneficial ownership information be obtained or accessed by 
competent authorities. Note that I have not reviewed other FATF 
publications on this precise issue, such as interpretative notes or other 
forms of guidance that FATF may have published or issued on this 
precise issue. 

(b) Do you agree that FATF criticized the United Kingdom for failing to obtain 
beneficial ownership information for the corporations formed under U.K. law? 

The Third Mutual Evaluation Report on the United Kingdom noted 
above gave the U.K. a “partially compliant” rating for FATF 
Recommendation 33. The text you quote in the first bullet point 
under item 2 above explains the basis for the partially compliant 
rating. A partially compliant rating means that a country has taken 
some substantive action and complies with some of the essential 
criteria of the FATF Recommendation in question. I agree that the 
FATF gave the United Kingdom a partially compliant rating for 
FATF Recommendation 33, but I leave to others to make a subjective 
value judgment whether the issuance of a partially complaint rating 
constitutes criticism of a country’s compliance, partial compliance, or 
non-compliance with a particular FATF Recommendation. 

3. During the hearing, you objected to the provision in S.569 which would impose 
anti-money laundering obligations on formation agents, in particular because the 
provision would apply to lawyers who form corporations and limited liability 
companies within the United States. 

Do Recommendations 5 and 12(d) of the Financial Action Task Force on Money 
Laundering (FATF) call on FATF member countries to require their formation 
agents to exercise due diligence and know their customers prior to forming 
corporations for them? 

The customer due diligence requirements contained in 
Recommendation 5 apply to lawyers under Recommendation 12(d) 
when the lawyers “prepare for or carry out transactions” for their 
client concerning, among other things, the “creation ... of legal 
personsj.j” Note that the Forty Recommendations do not define 
“prepare for or carry out,” thus leaving to the reader what is meant 
by that terminology in the context of creating a legal person. The text 
of the Forty Recommendations does not use the term “formation 
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agents” as noted in your question, but the Glossary to the Forty 
Recommendations refers to “formation agents” (see definition for 
“designated non-financial businesses and professions,” clause (f)). 1 
assume without deciding for purposes of this response that lawyers 
may be “formation agents.” To the extent that lawyers form legal 
entities and are thus viewed as formation agents, lawyers cannot 
legally or ethically counsel a client to engage, or assist a client, in 
conduct that lawyer knows is criminal (see, e.g., ABA Model Rules of 
Professional Conduct Rule 1.2(d)). Legal and ethical constraints, 
coupled with the ABA’s development and implementation of good 
practices guidance for the legal profession, serve as strong and 
effective deterrents to lawyers, if and when acting as formation 
agents, from engaging in criminal or unethical practices. 


4. The European Union’s 2005 Third Money Laundering Directive directed its 27 
member nations, as of 2007, to require their formation agents to exercise due 
diligence and know their customers before forming corporations for them. A 
lawsuit which sought to prevent that directive from being applied to members of 
the legal profession was unsuccessful, losing a European Union court decision 
handed down on June 26, 2007. 

(a) Are lawyers who operate within the European Union member countries and 
who perform the mechanical function of forming a corporation within the 
European Union now required to exercise due diligence and know their 
customers? 

I have not reviewed the June 26, 2007 court decision referenced above 
and thus cannot form a view on that decision or this question. I am 
not an authority on the European Union, its legal system, the lawsuit 
noted above, the process for forming legal entities in the European 
Union, or the scope, quality, or merit of opinions issued in the 
European Union. 

(b) If the 27 European Union nations require their formation agents to exercise 
due diligence and know their customers, but the United States does not, is it 
likely that more wrongdoers will attempt to use U.S. formation agents? 

1 am not in a position to gauge or assess the motivations of criminals 
or the prospect of criminal activity in the United States in response to 
external forces or events. I am a transactional real estate lawyer in 
the United States and primarily represent domestic institutional 
pension funds and real estate investment trusts. I am not an expert or 
authority on whether the imposition of a particular regulatory regime 
in one or more countries may have an unintended, unexpected, or 
adverse consequence in the United States. 
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With that said, I would offer two observations. First, as I previously 
stated, to the extent lawyers form legal entities and are thus viewed as 
formation agents, lawyers cannot legally or ethically counsel a client 
to engage, or assist a client, in conduct that lawyer knows is criminal 
(see, e.g., ABA Model Rules of Professional Conduct Rule 1.2(d)). 

Second, FATF, in consultation with representatives from the legal 
profession, adopted risk based guidance (known as the RBA [Risk 
Based Approach) for Legal Professionals) for the legal profession at 
the FATF plenary meeting in Rio de Janeiro In October 2008. The 
ABA Task Force on Gatekeeper Regulation and the Profession has 
been working to educate the legal profession in the United States on 
money laundering and terrorist financing risks and to implement 
FATF’s RBA for Legal Professionals by developing voluntary good 
practices guidance for combating money laundering and terrorist 
financing. In contrast to a rules-based approach, a risk-based 
approach provides collaborative and responsive solutions to 
addressing client due diligence consistent with the attorney-client 
privilege, the duty of client confidentiality, and the attorney-client 
relationship. These legal and ethical constraints, coupled with the 
development and implementation of good practices guidance for the 
legal profession, serve as strong and effective deterrents to lawyers, if 
and when acting as formation agents, from engaging in criminal or 
unethical practices. 


BA3:443236 2 


4 


VerDate Nov 24 2008 


09:05 Apr 19, 2011 Jkt 051788 PO 00000 Frm 00488 Fmt6601 


Sfmt 6601 


P:\DOCS\51788.TXT SAFFAIRS PsN: PAT 



483 


Post-Hearing Questions for the Record 
Submitted to Kevin L. Shepherd 
From Senator Susan M. Collins 

“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


1 . S. 569 would require the States to collect and maintain beneficial ownership information 
on non-public corporations and limited liability companies (LLCs). Yet, almost two 
million corporate entities are formed each year in the United States, and many of them 
are publicly traded, non-profit, or limited liability partnerships not covered by this 
legislation. Extending coverage to such entities, however, would further exacerbate the 
concerns raised by the business community and the States about S. 569. Given this 
loophole, will this bill adequately prevent money laundering, tax evasion, and terrorist 
financing? Are there alternative approaches that would provide law enforcement with 
access to the data that they need without the serious cost to businesses and State 
governments? 

It remains the view of the American Bar Association that S. 569, as currently 
drafted, would essentially federalize state incorporation practices, meaning 
that states would be required to obtain, keep current, and make available to 
law enforcement authorities “beneficial ownership” information on 
corporations and limited liability companies. The imposition of a federal 
regulatoiy regime focused on beneficial ownership information is not 
workable, would be extremely costly, would impose onerous burdens on state 
authorities and legitimate businesses, would run counter to formation 
practices of major countries (including Canada, Mexico, Japan, and China), 
and will not achieve the laudable goal of assisting federal law enforcement 
authorities with pursuing and prosecuting criminal activity. These 
impediments, coupled with an unwieldy definition of beneficial ownership 
and the bill’s focus on only a limited number of entities, would sow confusion 
into the formation process that would not enhance law enforcement’s goals. 

In an effort to address the legitimate concerns of the law enforcement 
community, the National Conference of Commissioners on Uniform State 
Law (“NCCUSL”) worked tirelessly with various stakeholders to develop the 
“Uniform Law Enforcement Access to Entity Information Act,” which was 
adopted by NCCUSL in July 2009. The model law would require, among 
other things, an incorporator to identify an individual within the U.S. who 
could provide law enforcement with the necessary information identifying 
the record owners and key officers of non-publicly traded entities formed 
under state law. The model law would enhance record-keeping requirements 
for covered businesses by requiring those businesses to maintain current and 
accurate records on record owners and managers, and on the individuals 
responsible for maintaining those records, and by assuring that this 
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information is accessible by law enforcement officials. It would include 
penalties for failing to abide by the requirements for identifying a 
responsible records contact, as well as failure to comply with a request for 
information. 

In sum, this model law sought to balance the competing concerns of law 
enforcement authorities, the state secretaries of state, and other stakeholders 
without the need for an onerous and burdensome federal regulatory regime 
for entity formation. 

2. Corporate law, especially the law of corporate formation, is a State responsibility. In 
fact, each State has developed its own unique laws and business culture over centuries. 
Do you believe that it is appropriate for the Federal government to preempt the States in 
this context? 

The ABA remains of the view that formation practices should remain a 
matter of state and territorial law and state sovereign prerogative, with a 
minimum of federal governmental regulation. 
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Post-Hearing Questions for the Record 
Submitted to John R. Ramsey 
From Senator Carl Levin 

“Business Formation and Financial Crime: Finding a Legislative Solution” 
November 5, 2009 


1. Your prepared testimony states: “[0]n behalf of the 26,000 members of FLEOA, 
I am memorializing our support for Senate Bill S. 569.” One of the provisions in 
S. 569 would allow Department of Homeland Security (DHS) grant funds to be 
used by the States to pay for adding a question to their incorporation forms to 
request the beneficial owners of a corporation formed under State law. 

The U.S. Department of the Treasury and Department of Justice expressed 
concern during the hearing that using DHS funds for this purpose would take 
money away from law enforcement. What is the perspective of the Federal Law 
Enforcement Officers Association regarding using DHS grant funds to help States 
address the problem of U.S. corporations with hidden owners? 

2. The U.S. Department of the Treasury and Department of Justice also expressed 
concern about applying anti-money laundering (AML) obligations to formation 
agents. Many countries, including the 27 member nations of the European Union, 
already apply AML obligations to their formation agents, requiring them to know 
their customers. 

(a) If the 27 European Union nations impose an anti-money laundering obligation 
on their formation agents requiring them to know their customers, but the 
United States does not, is it likely that more wrongdoers will attempt to use 
U.S. formation agents? 

(b) How important is this provision to law enforcement? 


Responses to these Questions for the Record were not received at time of printing. 
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